Quantifying Constitutional Reasoning

Niels Petersen”

With their volume on Comparative Constitutional Reasoning, Andrds
Jakab, Arthur Dyevre and Giulio Itzcovich make a welcome and highly in-
novative contribution to the literature on constitutional reasoning. Consti-
tutional reasoning is one of the perennial topics of the academic debate in
legal theory and comparative constitutional law. Most of the work is nor-
mative in nature. As the editors point out in their introduction, scholarly
work on constitutional reasoning fills libraries." In fact, the three main au-
thors (in the following: the authors) have already contributed quite signifi-
cantly to filling these libraries themselves. Most notably, Arthur Dyevre and
Andprds Jakab curated a special issue of the German Law Journal on Consti-
tutional Reasoning.”

One of the innovations of this volume is the methodological approach to
constitutional reasoning. The authors do not discuss how courts should rea-
son, but they analyze how they actually do reason. They describe, instead of
engaging in normative argumentation. Certainly, there is a growing empiri-
cal literature on the issue. However, most of these studies analyze either a
specific issue of constitutional reasoning, focus on one or at best on a hand-
ful of countries and/or use qualitative techniques. Comparative Constitu-
tional Reasoning is the first comprehensive study on the issue that tries to
identify and compare characteristics of constitutional reasoning as such and
that compares not only a couple of jurisdictions, but looks at 18 different
courts. Finally, they apply statistical methods to their analysis and illustrate
the contribution that these quantitative techniques can make to comparative
constitutional law scholarship.

The authors solicited constitutional law scholars from 18 different juris-
dictions to provide information about the style of reasoning of their respec-
tive apex court in constitutional cases. They asked them to select a canon of
40 landmark cases and to analyze and classify these cases according to a pre-
conceived questionnaire. Furthermore, they asked the “country experts” to
write a country report on their jurisdiction and explaining the jurisprudence
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of the analyzed court with regard to the questions included in the question-
naire. While these country reports are illuminating and a valuable resource
to add qualitative information to the quantitative dataset, the main innova-
tion of the book is certainly the last chapter, which is authored by the three
editors.® This chapter highlights certain similarities and differences using
quantitative techniques. The following remarks will comment on these find-
ings.

These findings relate to four different categories. First, the authors pre-
sent some descriptive results showing the variation of the use of certain ar-
guments. They make a distinction between argumentative categories, such
as use of analogy, teleological arguments or precedents, and of generic con-
stitutional concepts and doctrines, such as proportionality, rule of law or
equality. The reader learns, e.g., that over 80 % of cases in the database in-
volve precedent based arguments,” while roughly 40 % of decisions recur to
the proportionality test.” She is also informed about outlier jurisdictions.
The French Conseil Constitutionnel is the only court that almost entirely
refrains from using precedent-based arguments,® while the Australian High
Court makes exceptionally little use of equality arguments.”

However, with regard to constitutional concepts, the insights provided
by this descriptive analysis are limited. Many of these concepts are issue-
specific so that the results displayed in the graph can be driven to a large
extent by the selection of the canon of landmark cases. Let me give one ex-
ample. One of the analyzed generic concepts is the proportionality test,
which has become almost ubiquitous in constitutional rights analysis across
the world.® However, while proportionality or proportionality elements
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might sometimes be used in cases concerning federal competencies, it is
mainly a tool of constitutional rights analysis. We would thus expect that
proportionality is used much more often in constitutional rights cases than
in cases concerning the organization of the state. Therefore, the percentage
of proportionality cases may partly be driven by the percentage of constitu-
tional rights cases in the canon. We may, for example, have two apex courts
which use proportionality in 100 % of their constitutional rights cases.
However, in one canon 70 % of the cases are constitutional rights cases,
while in the other canon only 40 % of the cases are. We would then find a
significant difference in the use of proportionality between these two juris-
dictions. But this difference would — in our example — be entirely driven by
the composition of the 40-case canon, while there would be no fundamental
difference in the use of proportionality.

Note that this critique does not address the issue of canon selection.
While there may be disagreement about the 40 most important constitu-
tional cases, the identified issue would even be relevant if all constitutional
scholars agreed that the identified cases are indeed the 40 most important
cases. However, the frequency of the use of some of the generic concepts
might be highly dependent on the exact composition of the canon so that
the results might not be robust to alternative reasonable specifications of the
canon. As the authors point out, there may be reasonable disagreement with
regard to at least parts of the canon.’ Probably, there is a core of cases with
regard to which all experts agree that they belong to the canon. The Liith
judgment in Germany, Makwanyane in South Africa, Marbury v. Madison
and Brown v. Board of Education in the US or van Gend en Loos and Costa
v. ENEL in the European Union come to mind. However, at the margins, it
might be entirely reasonable to replace some of the chosen cases with alter-
native, equally relevant cases. This is not to say that the choice of the canon
was “wrong”, but that there may be reasonable disagreement with regard to
its composition.

For the cross-cutting argumentation structures displayed in figure 1,'° the
exact composition of the canon presumably does not matter. With regard to
the constitutional concepts, however, it matters a great deal because many of
the concepts are highly issue-dependent. Free-speech arguments are more
likely to be found in free-speech cases. Arguments about federalism are
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more likely to be found in cases concerning the delimitation of competen-
cies between different levels of a federal state.

Finally, there is a third concern relating to generic constitutional con-
cepts. The same concept may mean different things in different jurisdic-
tions. This may also drive the results of the descriptive analysis. Human
dignity is a case in point. In the European Convention on Human Rights
(ECHR), dignity is not mentioned as an explicit guarantee. Nevertheless,
the European Court of Human Rights (ECtHR) in some cases refers to the
concept of dignity in order to underline the severity of the fundamental
right restriction.'’ Dignity is thus used as a supporting argument. By con-
trast, in Germany the inviolability of human dignity is an independent con-
stitutional guarantee, which differs in its scope from other constitutional
rights. Therefore, the function of the reference to dignity is arguably differ-
ent in the German jurisprudence than in the case law of the ECtHR. Finally,
South Africa combines both approaches. Art. 10 of the Constitution con-
tains an explicit guarantee of human dignity. However, it is also mentioned
in Art. 7 as a foundational value of the Bill of Rights and often used in this
latter function in the jurisprudence of the South African Constitutional
Court. This might also be part of the explanation why South Africa is an
outlier in the use of human dignity."”

The most interesting finding of the book is certainly the analysis whether
there are different “families” of constitutional jurisdictions and whether
these correlate with the traditional distinction between common law and
civil law. The authors find that there is no statistically significant difference
between the use of precedents in common law and in civil law jurisdic-
tions.'® However, they observe differences in style: According to the au-
thors, judges in Common Law jurisdictions tend to make greater use of
metaphors and are more ready to rely on explicit policy arguments in their
reasoning.'*

But the authors do not stop at this simple Common Law/Civil Law
comparison. Instead, they perform a cluster analysis in order to examine
how close the reasoning styles of different jurisdictions are to each other."
The results of this analysis contain a few surprising insights. There is some
confirmation for the thesis that Common Law and Civil Law jurisdictions
differ significantly. If one divides the analyzed courts into two clusters, al-
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most all Common Law jurisdictions — with the notable exception of Ireland
— are found in the same cluster.'® However, the division is not clear-cut.
Germany, Brazil, the Czech Republic and the ECtHR are found in the same
cluster as the majority of Common Law jurisdictions.'” Indeed, the analysis
suggests that the United Kingdom style of constitutional reasoning resem-
bles more closely the German mode of reasoning than the reasoning style in
the United States (US)."® A further interesting finding is that France is an
outlier with regard to all other jurisdictions. "

The analysis is based on the variables regarding argumentative categories.
By contrast, the authors do not compare the use of generic constitutional
concepts. They argue that the latter are too issue-specific in order to serve as
reliable parameters of comparison. Considering the criticism voiced above
regarding the limited insight provided by the description of the variation
within the use of generic constitutional concepts, this choice is certainly rea-
sonable. However, it also points to a further difficulty: To what extent are
the findings due to the specific choice of parameters that are compared. The
authors use a reasonable canon of argumentative categories. However, one
might be able to come up with reasonable alternatives.”® Furthermore, some
of the less issue-specific generic constitutional concepts, such as propor-
tionality, are probably important factors to consider when trying to under-
stand the nature of constitutional reasoning in different jurisdictions. Con-
stitutional jurisdictions using proportionality in their constitutional rights
reasoning are arguably closer to each other than to jurisdictions relying on
categorical arguments. Consequently, the reader is left wondering how ro-
bust the results are with regard to different specifications of the cluster
model. To what extent would the results change if we made reasonable addi-
tions or substractions to/of the factors considered in the comparative analy-
sis?

The third block of findings concerns temporal trends. The authors ana-
lyze time trends with regard to the use of certain argumentative techniques
and constitutional concepts. They find Civil Law jurisdictions converge
with Common Law jurisdictions regarding to the use of precedents and
show that this convergence is driven by an increase of the use of precedents
in Civil Law jurisdictions.”’ They also show that the importance of funda-
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mental rights cases increases at the expense of cases concerning the organi-
zation of state. Finally, they observe that the use of purposive arguments
increases over time at the expense of textualist arguments.”

However, the aggregate data might be misleading when observing these
time trends. They might be dependent on the jurisdictions that are consid-
ered. The authors point out themselves that the dataset is temporally
skewed.”® Most of the analyzed jurisdictions do not cover the whole period
from 1951 to 2010. Instead the observations for these jurisdictions start
somewhere along the way. However, this also means that the observed
trends could be due not to changes in the style of constitutional reasoning,
but to changes in the underlying composition of the panel. Let me give one
example. The authors highlight that the US Supreme Court is the court that
displays by far the highest proportion of textualist reasoning of any court.”
However, the Supreme Court is also one of the few courts that cover the
whole temporal spectrum. Therefore, the relative weight of the characteris-
tics of the Supreme Court is much greater in the 1950s than in the 2000s.
This means that the observed decline of the use of originalist arguments and
references to ordinary meaning could, in fact, be due to the decline of the
relative weight of the US Supreme Court within the dataset without high-
lighting any underlying change in the style of reasoning.”®

The final finding of the authors relates to the claim of exceptionalism. In
particular, the US constitutional order is often considered to be exceptional
compared to other constitutional orders. Nevertheless, the authors point
out that exceptionalism really depends on the perspective.”® There are cer-
tain characteristics of the style of reasoning of the Supreme Court that are
exceptional, while the Court is just another member of the field in other
respects. By contrast, other constitutional courts are exceptional regarding
other issues.

Despite the mentioned quibbles, the analysis of the authors provides a
richness of new information on the comparative structure of constitutional
reasoning. In addition, the volume proves that quantitative methods can
lead to interesting results when analyzing the general structure of constitu-
tional reasoning. In some instances, the results confirm intuitions that have
long been held by constitutional law scholars. In other points, some results
are rather counter-intuitive. However, it is important to keep in mind that
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the quantitative analysis is not the last word that finally decides debates on
constitutional reasoning in comparative constitutional law scholarship. It is
rather the opposite: It shows us the whole richness of constitutional reason-
ing and opens up new ways to compare constitutional jurisdictions and
constitutional jurisprudence. In this way, Comparative Constitutional Rea-
soning is a highly illuminating and stimulating book that will certainly con-
tribute to shaping the future discussion on constitutional reasoning and
comparative constitutional law in general.
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