Annex

I. ILO Convention 169 of June 27, 1989:
Convention Concerning Indigenous and Tribal Peoples
in Independent Countries’

The General Conference of the International Labour Organisation,

Having, been convened at Geneva by the Governing Body, of the International Labour
Office, and having met in its 76th Session, on 7 June 1989, and

Noting the international standards contained in the Indigenous and Tribal Populations
Convention and Recommendation, 1957, and

Recalling the terms of the Universal Declaration of Human Rights, the International
Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil
and Political Rights, and the many international instruments on the prevention of discrim-
ination, and

Considering that the developments which have taken place in international law since
1957, as well as developments in the situation of indigenous and tribal peoples in all regions
of the world, have made it appropriate to adopt new international. standards on the sub-
ject with a view to removing the assimilationist orientation of the earlier standards, and

Recognising the aspirations of these peoples to exercise control over their own institu-
tions, ways of life and economic development and to maintain and develop their identities,
languages and religions, within the framework of the States in which they live, and

Noting that in many parts of the World these peoples are unable to enjoy their funda-
mental human rights to the same degree as the rest of the population of the States within
which they live, and that their laws, values, customs and perspectives have often been
eroded, and )

Calling attention to the distinctive contributions of indigenous and tribal peoples to the
cultural diversity and social and ecological harmony of humankind and to international co-
operation and understanding, and

Noting that the following provisions have been framed with the co-operation of the
United Nations, the Food and Agriculture Organisation of the United Nations, the United
Nations Educational, Scientific and Cultural Organisation and the World Health Organi-
sation, as well as of the Inter-American Indian Institute, at appropriate levels and in their
respective fields, and that it is proposed to continue this co-operation in promoting and
securing the application of these provisions, and

Having decided upon the adoption of certain proposals with regard to the partial revi-
sion of the Indigenous and Tribal Populations Convention, 1957 (No. 107), which is the
fourth item on the agenda of the session, and

Having determined that these proposals shall take the form of an international Conven-
tion revising the Indigenous and Tribal Populations Convention, 1957;

adopts this twenty-seventh day of June of the year one thousand nine hundred and
eighty-nine the following Convention, which may be cited as the Indigenous and Tribal

1 28 ILM 1382 (1989).
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Peoples Convention, 1989:

Part I. General Policy

Article 1

1. This Convention applies to:

(a) tribal peoples in independent countries whose social, cultural and economic condi-
tions distinguish them from other sections of the national community, and whose status is
regulated wholly or partially by their own customs or traditions or by special laws or reg-
ulations;

(b) peoples in independent countries who are regarded as indigenous on account of their
descent from the populations which inhabited the country, or a geographical region to,
which the country belongs, at the time of conquest or colonisation or the establishment of
present state boundaries and who, irrespective of their legal status, retain some or all of
their own social, economic, cultural and political institutions.

2. Self-identification as indigenous or tribal shall be regarded as a fundamental criterion
for determining the groups to which the provisions of this Convention apply.

3. The use of the term “peoples” in this Convention shall not be construed as having
any implications as regards the rights which may attach to the term under international
law.

Article 2

1. Governments shall have the responsibility for developing, with the participation of
the peoples concerned, co-ordinated and systematic action to protect the rights of these
peoples and to guarantee respect for their integrity.

2. Such action shall include measures for:

(a) ensuring that members of these peoples benefit on an equal footing from the rights
and opportunities which national laws and regulations, grant to other members of the pop-
ulation.

(b) promoting the full realisation of the social, economic and cultural rights of these
peoples with respect for their social and cultural identity, their customs and traditions and
their institutions;

(c) assisting the members of the peoples concerned to eliminate, socio-economic gaps
that may exist between indigenous and other members of the national community, in a
manner compatible with their aspirations and ways of life.

Article 3

1. Indigenous and tribal peoples shall enjoy the full measure of human rights and
fundamental freedoms without hindrance or discrimination. The provisions of the Con-
vention shall be applied without discrimination to male and female members of these peo-
ples.

2. No form of force or coercion shall be used in violation of the human rights and fun-
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damental freedoms of the peoples concerned, including the rights contained in this Con-
vention.

Article 4

1. Special measures shall be adopted as appropriate for safeguarding the persons, insti-
tutions, property, labour, cultures and environment of the peoples concerned.

2. Such special measures shall not be contrary to the freely-expressed wishes of the peo-
ples concerned.

3. Enjoyment of the general rights of citizenship, without discrimination, shall not be
prejudiced in any way by such special measures.

Article 5

In applying the provisions of this Convention:

(a) the social, cultural, religious and spiritual values and practices of these peoples shall
be recognised and protected, and due account shall be taken of the nature of the problems
which face them both as groups and as individuals;

(b) the integrity of the values, practices and institutions of these peoples shall be re-
spected;

(c) policies aimed at mitigating the difficulties experienced by these peoples in facing
new conditions of life and work shall be adopted with the participation and co-operation
of the peoples affected.

Article 6

1. In applying the provisions of this Convention, governments shall:

(a) consult the peoples concerned, through appropriate procedures and particular
through their representative institutions, whenever consideration is being given to legisla-
tive or administrative measures which may affect them directly;

(b) establish means by which these peoples can freely participate, to at least the same ex-
tent as other sectors of the population, at all levels of decision-making in elective institu-
tions and administrative and other bodies responsible for policies and programmes which
concern them;

(c) establish means for the full development of these peoples” own: institutions and ini-
tiatives, and in appropriate cases provide the resources necessary for this purpose.

2. The consultations carried out in application of this Convention shall be undertaken,
in good faith and in a form appropriate to the circumstances, with the objective of achiev-
ing agreement or consent to the proposed measures.
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Article 7

1. The peoples concerned shall have the right to decide their own priorities for the pro-
cess of development as it affects their lives, beliefs, institutions and spiritual well-being and
the lands they occupy or otherwise use, and to exercise control, to the extent possible, over
their own economic, social and cultural development. In addition, they shall participate in
the formulation, implementation and evaluation of plans and programmes for national and
regional development which may affect them directly.

2. The improvement of the conditions of life and work and levels of health and educa-
tion of the peoples concerned, with their participation and co-operation, shall be a matter
of priority in plans for the overall economic development of areas they inhabit. Special
projects for development of the areas in question shall also be so designed as to promote
such improvement.

3. Governments shall ensure that, whenever appropriate, studies are carried out, in co-
operation with the peoples concerned, to assess the social, spiritual, cultural and environ-
mental impact on them of planned development activities. The results of these studies, shall
be considered as fundamental criteria for the implementation of these activities.

4. Governments shall take measures, in co-operation with the peoples concerned, to
protect and preserve the environment of the territories they inhabit.

Article 8

1. In applying national laws and regulations to the peoples concerned, due regard shall
be had to their customs or customary laws.

2. These peoples shall have the right to retain their own customs and institutions,
where these are not incompatible with fundamental rights defined by the national legal
system and with internationally recognised human rights. Procedures shall be established,
whenever necessary, to resolve conflicts which may arise in the application of this princi-
ple.

3. The application of paragraphs 1 and 2 of this Article shall not prevent members of
these peoples from exercising the rights granted to all citizens and from assuming the cor-
responding duties.

Article 9

1. To the extent compatible with the national legal system and internationally recognised
human rights, the methods customarily practised by the peoples concerned for dealing
with offences committed by their members shall be respected.

2. The customs of these peoples in regard to penal matters shall be taken into consider-
ation by the authorities and courts dealing with such cases.

Article 10

1. In imposing penalties laid down by general law on members of these peoples account
shall be taken of their economic, social and cultural characteristics.
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2. Preference shall be given to methods of punishment other than confinement in
prison.

Article 11

The exaction from members of the peoples concerned of compulsory personal services
in any form, whether paid or unpaid, shall be prohibited and punishable by law, except in
cases prescribed by law for all citizens.

Article 12

The peoples concerned shall be safeguarded against the abuse of their rights and shall be
able to take legal proceedings, either individually or through their representative bodies,
for the effective protection of these rights. Measures shall be taken to ensure that members
of these peoples can understand and be understood in legal proceedings, where necessary
through the provision of interpretation or by other effective means.

Part I1. Land

Article 13

1. In applying the provisions of this Part of the Convention governments shall respect
the special importance for the cultures and spiritual values of the peoples concerned of
their relationship with the lands or territories, or both as applicable, which they occupy or
otherwise use, and in particular the collective aspects of this relationship.

2. The use of the term “lands” in Articles 15 and 16 shall include the concept of territo-
ries, which covers the total environment of the areas which the peoples concerned occupy
or otherwise use.

Article 14

1. The rights of ownership and possession of the peoples concerned over the lands
which they traditionally occupy shall be recognised. In addition, measures shall be taken
in appropriate cases to safeguard the right of the peoples concerned to use lands not exclu-
sively occupied by them, but to which they have traditionally had access for their subsis-
tence and traditional activities. Particular attention shall be paid to the situation of nomadic
peoples and shifting cultivators in this respect.

2. Governments shall take steps as necessary to identify the lands which the peoples
concerned traditionally occupy, and to guarantee effective protection of their rights of
ownership and possession.

3. Adequate procedures shall be established within the national legal system to resolve
land claims by the peoples concerned.

http://www.zaoerv.de
© 1999, Max-Planck-Institut fir auslandisches offentliches Recht und Volkerrecht


http://www.zaoerv.de

548 Annex

Article 15

1. The rights of the peoples conclerned to the natural resources pertaining to their lands
shall be specially safeguarded. These rights include the right of these peoples to participate
in the use, management and conservation of these resources.

2. In cases in which the State retains the ownership of mineral or sub-surface resources
or rights to other resources pertaining to lands, governments shall establish or maintain
procedures through which they shall consult these peoples, with a view to ascertaining
whether and to what degree their interests would be prejudiced, before undertaking or per-
mitting any programmes for the exploration or exploitation of such resources pertaining to
their lands. The peoples concerned shall wherever possible participate in the benefits of
such activities, and shall receive fair compensation for any damages which they may sus-
tain as a result of such activities.

Article 16

1. Subject to the following paragraphs of this Article, the peoples concerned shall not be
removed from the lands which they occupy.

2. Where the relocation of these peoples is considered necessary as an exceptional mea-
sure, such relocation shall take place only with their free and informed consent. Where their
consent cannot be obtained, such relocation shall take place only following appropriate
procedures established by national laws and regulations, including public inquiries where
appropriate, which provide the opportunity for effective representation of the peoples con-
cerned.

3. Whenever possible, these peoples shall have the right to return to their traditional
lands, as soon as the grounds for relocation cease to exist.

4. When such return is not possible, as determined by agreement or, in the absence of
such agreement, through appropriate procedures, these, peoples shall be provided in all
possible cases with lands-of quality and legal status at least equal to that of the lands pre-
viously occupied by them, suitable to provide for their present needs and future develop-
ment. Where the peoples, concerned express a preference for compensation in money or in
kind, they shall be so compensated under appropriate guarantees.

5. Persons thus relocated shall be fully compensated for any resulting loss or injury.

Article 17

1. Procedures established by the peoples concerned for the transmission of land rights
among members of these peoples shall be respected.

2. The peoples concerned shall be consulted whenever consideration is being given to
their capacity to alienate their lands or otherwise transmit their rights outside their own
community.

3. Persons not belonging to these peoples shall be prevented from taking advantage of
their customs or of lack of understanding of the laws on the part of their members to se-
cure the ownership, possession or use of land belonging to them.
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Article 18

Adequate penalties shall be established by law for unauthorised intrusion upon, or use
of, the lands of the peoples concerned, and governments shall take measures to prevent
such offences.

Article 19

National agrarian programmes shall secure to the peoples concerned treatment equiva-
lent to that accorded to other sectors of the population with regard to:

(a) the provision of more land for these peoples. when they have not the area necessary
for providing the essentials of a normal existence, or for any possible increase in their num-
bers;

(b) the provision of the means required to promote the development of the lands which
these peoples already possess.

Part III. Recruitment and Conditions of Employment

Article 20

1. Governments shall, within the framework of national laws and regulations, and in co-
operation with the peoples concerned, adopt special measures to ensure the effective pro-
tection with regard to recruitment and conditions of employment of workers belonging to
these peoples, to the extent that they are not effectively protected by laws applicable to
workers in general.

2. Governments shall do everything possible to prevent any discrimination between
workers belonging to the peoples concerned and other workers, in particular as regards:

(a) admission to employment, including skilled employment, as well as measures for
promotion and advancement;

(b) equal remuneration for work of equal value;

(c) medical and social assistance, occupational safety and health, all social security ben-
efits and any other occupationally related benefits, and housing;

(d) the right of association and freedom for all lawful trade union activities, and the right
to conclude collective agreements with employers or employers’ organisations.

3. The measures taken shall include measures to ensure:

(a) that workers belonging to the peoples concerned, including seasonal, casual and mi-
grant workers in agricultural, and other employment, as well as those employed by labour
contractors, enjoy the protection afforded by national law and practice to other such
workers in the same sectors, and that they are fully informed of their rights under labour
legislation and of the means of redress available to them;

(b) that workers belonging to these peoples are not subjected, to working conditions
hazardous to their health, in particular through exposure to pesticides or other toxic sub-
stances;

(c) that workers belonging to these peoples are not subjected to coercive recruitment
systems, including bonded labour and other forms of debt servitude;
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(d) that workers belonging to these peoples enjoy equal opportunities and equal treat-
ment in employment for men and women, and protection from sexual harassment.

4. Particular attention shall be paid to the establishment, of adequate labour inspection
services in areas where workers belonging to the peoples concerned undertake wage em-
ployment, in order to ensure compliance with the provisions of this Part of this Conven-
tion.

Part IV. Vocational Training, Handicrafts and Rural Industries

Article 21

Members of the peoples concerned shall enjoy opportunities at least equal to those of
other citizens in respect of vocational training measures.

Article 22

1. Measures shall be taken to promote the voluntary participation of members of the
peoples concerned in vocational training programmes of general application.

2. Whenever existing, programmes of vocational training of general application do not
meet the special needs of the peoples concerned, governments shall, with the participation
of these peoples, ensure, the provision of special training programmes and facilities.

3. Any special training programmes shall be based on the economic environment, social
and cultural conditions and practical needs of the peoples concerned. Any studies made in
this connection shall be carried out in co-operation with these peoples, who shall be con-
sulted on the organisation and operation of such programmes. Where feasible, these peo-
ples shall progressively assume responsibility for the organisation and operation of such
special training programmes, if they so decide.

Article 23

1. Handicrafts, rural and community-based industries, and subsistence economy and
traditional activities of the peoples concerned, such as hunting, fishing, trapping and gath-
ering, shall be recognised as important factors in the maintenance of their cultures and in
their economic self-reliance and development. Governments shall, with the participation of
these people and whenever appropriate, ensure that these activities are strengthened and
promoted.

2. Upon the request of the peoples concerned, appropriate technical and financial assis-
tance shall be provided wherever possible, taking into account the traditional technologies
and cultural characteristics of these peoples, as well as the importance of sustainable and
equitable development.
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Part V. Social Security and Health

Article 24

Social security schemes shall be extended progressively to cover the peoples concerned,
and applied without discrimination against them.

Article 25

1. Governments shall ensure that adequate health services are made available to the peo-
ples concerned, or shall provide them with resources to allow them to design and deliver
such services under their own responsibility and control, so that they may enjoy the high-
est attainable standard of physical and mental health.

2. Health services shall, to the extent possible, be community-based. These services shall
be planned and administered in co-operation with the peoples concerned and take into ac-
count their economic, geographic, social and cultural conditions as well as their traditional
preventive care, healing practices and medicines.

3. The health care system shall give preference to the training and employment of local
community health workers, and focus on primary health care while maintaining strong
links with other levels of health care services.

4. The provision of such health services shall be co-ordinated with other social, eco-
nomic and cultural measures in the country.

Part VI. Education and Means of Communication

Article 26

Measures shall be taken to ensure that members of the peoples concerned have the op-
portunity to acquire education at all levels on at least an equal footing with the rest of the
national community.

Article 27

1. Education programmes and services for the peoples concerned shall be developed and
implemented in co-operation with them to address their special needs, and shall incorpo-
rate their histories, their knowledge and technologies, their value systems and their further
social, economic and cultural aspirations.

2. The competent authority shall ensure the training of members of these peoples and
their involvement in the formulation and implementation of education programmes, with
a view to the progressive transfer of responsibility for the conduct of these programmes to
these peoples as appropriate.

3. In addition, governments shall recognise the right of these peoples to establish their
own educational institutions and facilities, provided that such institutions meet minimum
standards established by the competent authority in consultation with these peoples. Ap-
propriate resources shall be provided for this purpose.
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Article 28

1. Children belonging to the peoples concerned shall, wherever practicable, be taught to
read and write in their own indigenous language or in the language most commonly used
by the group to which they belong. When this is not practicable, the competent authorities
shall undertake consultations with these peoples with a view to the adoption of measures
to achieve this objective.

2. Adequate measures shall be taken to ensure that these peoples have the opportunity
to attain fluency in the national language or in one of the official languages of the country.

3. Measures shall be taken to preserve and promote the development and practice of the
indigenous languages of the peoples concerned.

Article 29

The imparting of general knowledge and skills that will help children belonging to the
peoples concerned to participate fully and on an equal footing in their own community and
in the national community shall be an aim of education for these peoples.

Article 30

1. Governments shall adopt measures appropriate to the traditions and cultures of the
peoples concerned, to make known to them their rights and duties, especially in regard to
labour, economic opportunities, education and health matters, social welfare and their
rights deriving from this Convention.

2. If necessary, this shall be done by means of written translations and through the use
of mass communications in the languages of these peoples.

Article 31

Educational measures shall be taken among all sections of the national community, and
particularly among those that are in most direct contact with the peoples concerned, with
the object of eliminating prejudices that they may harbour in respect of these peoples. To
this end, efforts shall be made to ensure that history textbooks and other educational ma-
terials provide a fair, accurate and informative portrayal of the societies and cultures of
these peoples.

Part VII. Contacts and Co-Operation across Borders

Article 32

Governments shall take appropriate measures, including by means of international
agreements, lo facilitate contacts and co-operation between indigenous and tribal peoples
across borders, including activities in the economic, social, cultural, spiritual and environ-
mental fields.
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Part VIII. Administration

Article 33

1. The governmental authority responsible for the matters covered in this Convention
shall ensure that agencies or other appropriate mechanisms exist to administer the pro-
grammes affecting the peoples concerned, and shall ensure that they have the means neces-
sary for the proper fulfilment of the functions assigned to them.

2. These programmes shall include:

(a) the planning, co-ordination, execution and evaluation, in co-operation with the peo-
ples concerned, of the measures provided for in this Convention;

(b) the proposing of legislative and other measures to the competent authorities and
supervision of the application of the measures taken, in co-operation with the peoples con-
cerned.

Part I1X. General Provisions

Article 34

The nature and scope of the measures to be taken to give effect to this Convention shall
be determined in a flexible manner, having regard to the conditions characteristic of each
country.

Article 35

The application of the provisions of this Convention shall not adversely affect rights and
benefits of the peoples concerned pursuant to other Conventions and Recommendations,
international instruments, treaties or national laws, awards, custom or agreements.

Part X. Final Provisions

Article 36

This Convention revises the Indigenous and Tribal Populations Convention, 1957.

Article 37

The formal ratifications of this Convention shall be communicated to the Director-Gen-
eral of the International Labour Office for registration.

Article 38
1. This Convention shall be binding only upon those Members of the International La-

bour Organisation whose ratifications have been registered with the Director-General.
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2. It shall come into force twelve months after the date on which the ratifications of two
Members have been registered with the Director-General.

3. Thereafter, this Convention shall come into force for any Member twelve months af-
ter the date on which its ratification has been registered.

Article 39

1. A Member which has ratified this Convention may denounce it after the expiration of
ten years from the date on which the Convention first comes into force, by an act commu-
nicated to the Director-General of the International Labour Office for registration. Such
denunciation shall not take effect until one year after the date on which it is registered.

2. Each Member which has ratified this Convention and which does not, within the year
following the expiration of the period of ten years mentioned in the preceding paragraph,
exercise the right of denunciation provided for in this Article, will be bound for another
period of ten years and, thereafter, may denounce this Convention at the expiration of each
period of ten years under the terms provided for in this Article.

Article 40

1. The Director-General of the International Labour Office shall notify all Members of
the International Labour Organisation of the registration of all ratifications and denuncia-
tions communicated to him by the Members of the Organisation.

2. When notifying the Members of the Organisation of the registration of the second
ratification communicated to him, the Director-General shall draw the attention of
the Members of the Organisation to the date upon which the Convention will come into
force.

Article 41

The Director-General of the International Labour Office shall communicate to the Sec-
retary-General of the United Nations for registration in accordance with Article 102 of the
Charter of the United Nations full particulars of all ratifications and acts of denunciation
registered by him in accordance with the provisions of the preceding Articles.

Article 42

At such times as it may consider necessary the Governing Body of the International La-
bour Office shall present to the General Conference a report on the working of this Con-
vention and shall examine the desirability of placing on the agenda of the Conference the
question of its revision in whole or in part.
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Article 43

1. Should the Conference adopt a new Convention revising this Convention in whole or
in part, then, unless the new Convention otherwise provides

(a) the ratification by a Member of the new revising Convention shall #pso jure involve
the immediate denunciation of this Convention, notwithstanding the provisions of Article
39 above, if and when the new revising Convention shall have come into force;

(b) as from the date when the new revising Convention comes into force this Conven-
tion shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for
those Members which have ratified it but have not ratified the revising Convention.

Article 44

The English and French versions of the text of this Convention are equally authorita-
tive.
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II. United Nations Commission on Human Rights
Sub-Commission on Prevention of Discrimination
and Protection of Minorities: Draft United Nations Declaration
on the Rights of Indigenous Peoples

Adopted on August 26, 19941

Affirming that indigenous peoples are equal in dignity and rights to all other peoples,
while recognizing the right of all peoples to be different, to consider themselves different,
and to be respected as such,

Affirming also that all peoples contribute to the diversity and richness of civilizations
and cultures, which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and practices based on or advocating superi-
ority of peoples or individuals on the basis of national origin, racial, religious, ethnic or
cultural differences are racist, scientifically false, legally invalid, morally condemnable and
socially unjust,

Reaffirming also that indigenous peoples, in the exercise of their rights, should be free
from discrimination of any kind,

Concerned that indigenous peoples have been deprived of their human rights and fun-
damental freedoms, resulting, inter alia, in their colonization and dispossession of their
lands, territories and resources, thus preventing them from exercising, in particular, their
right to development in accordance with their own needs and interests,

Recognizing the urgent need to respect and promote the inherent rights and character-
istics of indigenous peoples, especially their rights to their lands, territories and resources,
which derive from their political, economic and social structures and from their cultures,
spiritual traditions, histories and philosophies,

Welcoming the fact that indigenous peoples are organizing themselves for political, eco-
nomic, social and cultural enhancement and in order to bring an end to all forms of dis-
crimination and oppression wherever they occur,

Convinced that control by indigenous peoples over developments affecting them and
their lands, territories and resources will enable them to maintain and strengthen their in-
stitutions, cultures and traditions, and to promote their development in accordance with
their aspirations and needs,

Recognizing also that respect for indigenous knowledge, cultures and traditional prac-
tices contributes to sustainable and equitable development and proper management of the
environment,

Emphasizing the need for demilitarization of the lands and territories of indigenous peo-
ples, which will contribute to peace, economic and social progress and development,
understanding and friendly relations among nations and peoples of the world,

Recognizing in particular the right of indigenous families and communities to retain
shared responsibility for the upbringing, training, education and well-being of their chil-
dren,

1 34 ILM 541 (1995).
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Recognizing also that indigenous peoples have the right freely to determine their rela-
tionships with States in a spirit of coexistence, mutual benefit and full respect,

Considering that treaties, agreements and other arrangements between States and indig-
enous peoples are properly matters of international concern and responsibility,

Acknowledging that the Charter of the United Nations, the International Covenant on
Economic, Social and Cultural Rights and the International Covenant on Civil and Politi-
cal Rights affirm the fundamental importance of the right of self-determination of all peo-
ples, by virtue of which they freely determine their political status and freely pursue their
economic, social and cultural development,

Bearing in mind that nothing in this Declaration may be used to deny any peoples their
right of self-determination,

Encouraging States to comply with and effectively implement all international instru-
ments, in particular those related to human rights, as they apply to indigenous peoples, in
consultation and cooperation with the peoples concerned,

Emphasizing that the United Nations has an important and continuing role to play in
promoting and protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the recognition,
promotion and protection of the rights and freedoms of indigenous peoples and in the de-
velopment of relevant activities of the United Nations system in this field,

Solemnly proclaims the following United Nations Declaration on the Rights of Indige-
nous Peoples:

Part 1

Article 1

Indigenous peoples have the right to the full and effective enjoyment of all human rights
and fundamental freedoms recognized in the Charter of the United Nations, the Universal
Declaration of Human Rights and international human rights law.

Article 2

Indigenous individuals and peoples are free and equal to all other individuals and peo-
ples in dignity and rights, and have the right to be free from any kind of adverse discrim-
ination, in particular that based on their indigenous origin or identity.

Article 3

Indigenous peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development.
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Article 4

Indigenous peoples have the right to maintain and strengthen their distinct political,
economic, social and cultural characteristics, as well as their legal systems, while retaining
their rights to participate fully, if they so choose, in the political, economic, social and cul-
tural life of the State.

Article 5

Every indigenous individual has the right to a nationality.

Part IT

Article 6

Indigenous peoples have the collective right to live in freedom, peace and security as dis-
tinct peoples and to full guarantees against genocide or any other act of violence, includ-
ing the removal of indigenous children from their families and communities under any pre-
text.

In addition, they have the individual rights to life, physical and mental integrity, liberty
and security of person.

Article 7

Indigenous peoples have the collective and individual right not to be subjected to eth-
nocide and cultural genocide, including prevention of and redress for:

(a) Any action which has the aim or effect of depriving them of their integrity as distinct
peoples, or of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of dispossessing them of their lands, territo-
ries or resources

(c) Any form of population transfer which has the aim or effect of violating or under-
mining any of their rights;

(d) Any form of assimilation or integration by other cultures or ways of life imposed on
them by legislative, administrative or other measures;

(e) Any form of propaganda directed against them.

Article 8

Indigenous peoples have the collective and individual right to maintain and develop their
distinct identities and characteristics, including the right to identify themselves as indige-
nous and to be recognized as such.

http://www.zaoerv.de )
© 1999, Max-Planck-Institut fir auslandisches 6ffentliches Recht und Volkerrecht


http://www.zaoerv.de

Annex 559

Article 9

Indigenous peoples and individuals have the right to belong to an indigenous commu-
nity or nation, in accordance with the traditions and customs of the community or
nation concerned. No disadvantage of any kind may arise from the exercise of such a
right.

Article 10

Indigenous peoples shall not be forcibly removed from their lands or territories. No re-
location shall take place without the free and informed consent of the indigenous peoples
concerned and after agreement on just and fair compensation and, where possible, with the
option of return.

Article 11

Indigenous peoples have the right to special protection and security in periods of armed
conflict.

States shall observe international standards, in particular the Fourth Geneva Convention
of 1949, for the protection of civilian populations in circumstances of emergency and
armed conflict, and shall not:

(a) Recruit indigenous individuals against their will into the armed forces and, in partic-
ular, for use against other indigenous peoples;

(b) Recruit indigenous children into the armed forces under any circumstances;

(c) Force indigenous individuals to abandon their lands, territories or means of subsis-
tence, or relocate them in special centres for military purposes;

(d)  Force indigenous individuals to work for military purposes under any discrimina-
tory conditions.

Part 111
Article 12

Indigenous peoples have the right to practise and revitalize their cultural traditions and
customs. This includes the right to maintain, protect and develop the past, present and
future manifestations of their Cultures, such as archaeological and historical sites, artifacts,
designs, ceremonies, technologies and visual and performing arts and literature, as well as
the right to the restitution of cultural, intellectual, religious and spiritual property taken
without their free and informed consent or in violation of their laws, traditions and cus-
toms.

Article 13

Indigenous peoples have the right to manifest, practise, develop and teach their spiritual
and religious traditions, customs and ceremonies; the right to maintain, protect, and have
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access in privacy to their religious and cultural sites; the right to the use and control of cer-
emonial objects; and the right to the repatriation of human remains.

States shall take effective measures, in conjunction with the indigenous peoples con-
cerned, to ensure that indigenous sacred places, including burial sites, be preserved, re-
spected and protected.

Article 14

Indigenous peoples have the right to revitalize, use, develop and transmit to future gen-
erations their histories, languages, oral traditions, philosophies, writing systems and litera-
tures, and to designate and retain their own names for communities, places and persons.

States shall take effective measures, whenever any right of indigenous peoples may be
threatened, to ensure this right is protected and also to ensure that they can understand and
be understood in political, legal and administrative proceedings, where necessary through
the provision of interpretation or by other appropriate means.

Part IV

Article 15

Indigenous children have the right to all levels and forms of education of the State. All
indigenous peoples also have this right and the right to establish and control their educa-
tional systems and institutions providing education in their own languages, in a manner ap-
propriate to their cultural methods of teaching and learning.

Indigenous children living outside their communities have the right to be provided ac-
cess to education in their own culture and language.

States shall take effective measures to provide appropriate resources for thest purposes.

Article 16

Indigenous peoples have the right to have the dignity and diversity of their cultures, tra-
ditions, histories and aspirations appropriately reflected in all forms of education and pub-
lic information.

States shall take effective measures, in consultation with the indigenous peoples con-
cerned, to eliminate prejudice and discrimination and to promote tolerance, understanding
and good relations among indigenous peoples and all segments of society.

Article 17

Indigenous peoples have the right to establish their own media in their own languages.
They also have the right to equal access to all forms of non-indigenous media.

States shall take effective measures to ensure that State-owned media duly reflect indig-
enous cultural diversity.
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Article 18

Indigenous peoples have the right to enjoy fully all rights established under international
labour law and national labour legislation.

Indigenous individuals have the right not to be subjected to any discriminatory condi-
tions of labour, employment or salary.

Part 'V

Article 19

Indigenous peoples have the right to participate fully, if they so choose, at all levels of
decision-making in matters which may affect their rights, lives and destinies through rep-
resentatives chosen by themselves in accordance with their own procedures, as well as to
maintain and develop their own indigenous decision-making institutions.

Article 20

Indigenous peoples have the right to participate fully, if they so choose, through proce-
dures determined by them, in devising legislative or administrative measures that may
affect them.

States shall obtain the free and informed consent of the peoples concerned before adopt-
ing and implementing such measures.

Article 21

Indigenous peoples have the right to maintain and develop their political, economic and
social systems, to be secure in the enjoyment of their own means of subsistence and devel-
opment, and to engage freely in all their traditional and other economic activities. Indige-
nous peoples who have been deprived of their means of subsistence and development are
entitled to just and fair compensation.

Article 22

Indigenous peoples have the right to special measures for the immediate, effective and
continuing improvement of their economic and social conditions, including in the areas of
employment, vocational training and retraining, housing, sanitation, health and social
security.

Particular attention shall be paid to the rights and special needs of indigenous elders,
women, youth, children and disabled persons.
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Article 23

Indigenous peoples have the right to determine and develop priorities and right strate-
gies for exercising their right to development. In particular, indigenous peoples have the
right to determine and develop all health, housing and other economic and social pro-
grammes affecting them and, as far as possible, to administer such programmes through
their own institutions.

Article 24

Indigenous peoples have the right to their traditional medicines and health practices,
including the right to the protection of vital medicinal plants, animals and minerals.

They also have the right to access, without any discrimination, to all medical institu-
tions, health services and medical care.

Part VI

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual
and material relationship with the lands, territories, waters and coastal seas and other
resources which they have traditionally owned or otherwise occupied or used, and to
uphold their responsibilities to future generations in this regard.

Article 26

Indigenous peoples have the right to own, develop, control and use the lands and terri-
tories, in the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna
and other resources which they have traditionally owned or otherwise occupied or used.
This includes the right to the full recognition of their laws, traditions and customs, land-
tenure systems and mstitutions for the development and management of resources, and the
right to effective measures by States to prevent any interference with, alienation of or en-
croachment upon these rights.

Article 27

Indigenous peoples have the right to the restitution of the lands, territories and re-
sources which they have traditionally owned or otherwise occupied or used, and which
have been confiscated, occupied, used or damaged without their free and informed consent.
Where this is not possible, they have the right to just and fair compensation. Unless oth-
erwise freely agreed upon by the peoples concerned, compensation shall take the form of
lands, territories and resources equal in quality, size and legal status.
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Article 28

Indigenous peoples have the right to the conservation, restoration and protection of the
total environment and the productive capacity of their lands, territories and resources, as
to assistance for this purpose from States and through international cooperation. Military
activities shall not take place in the lands and territories of indigenous peoples, unless oth-
erwise freely agreed upon by the peoples concerned.

States shall take effective measures to ensure that no storage or disposal of hazardous
materials shall take place in the lands and territories of indigenous peoples. States shall also
take effective measures to ensure, as needed, that programmes for monitoring, maintaining
and restoring the health of indigenous peoples, as developed and implemented by the peo-
ples affected by such materials, are duly implemented.

Article 29

Indigenous peoples are entitled to the recognition of the full ownership, control and
protection of their cultural and intellectual property.

They have the right to special measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human and other genetic resources,
seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literatures,
designs and visual and performing arts.

Article 30

Indigenous peoples have the right to determine and develop priorities and strategies for
the development or use of their lands, territories and other resources, including the right
to require that States obtain their free and informed consent prior to the approval of any
project affecting their lands, territories and other resources, particularly in connection with
the development, utilization or exploitation of mineral, water or other resources. Pursuant
to agreement with the indigenous peoples concerned, just and fair compensation shall be
provided for any such activities and measures taken to mitigate adverse environmental, eco-
nomic, social, cultural or spiritual impact.

Part VII

Article 31

Indigenous peoples, as a specific form of exercising their right to self-determination,
have the right to autonomy or self-government in matters relating to their internal and lo-
cal affairs, including culture, religion, education, information, media, health, housing, em-
ployment, social welfare, economic activities, land and resources management, environ-
ment and entry by non-members, as well as ways and means for financing these autono-
mous functions.
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Article 32

Indigenous peoples have the collective right to determine their own citizenship in accor-
dance with their customs and traditions. Indigenous citizenship does not impair the right
of indigenous individuals to obtain citizenship of the States in which they live.

Indigenous peoples have the right to determine the structures and to select the member-
ship of their institutions in accordance with their own procedures.

Article 33

Indigenous peoples have the right to promote, develop and maintain their institutional
structures and their distinctive juridical customs, traditions, procedures and practices, in
accordance with internationally recognized human rights standards.

Article 34

Indigenous peoples have the collective right to determine the responsibilities of individu-
als to their communities.

Article 35

Indigenous peoples, in particular those divided by international borders, have the right
to maintain and develop contacts, relations and cooperation, including activities for spiri-
tual, cultural, political, economic and social purposes, with other peoples across borders.

States shall take effective measures to ensure the exercise and implementation of this
right.

Article 36

Indigenous peoples have the right to the recognition, observance and enforcement of
treaties, agreements and other constructive arrangements concluded with States or their
successors, according to their original spirit and intent, and to have States honour and re-
spect such treaties, agreements and other constructive arrangements. Conflicts and disputes
which cannot otherwise be settled should be submitted to competent international bodies
agreed to by all parties concerned.

Part VIIT

Article 37

States shall take effective and appropriate measures, in consultation with the indigenous
peoples concerned, to give full effect to the provisions of this Declaration. The rights rec-
ognized herein shall be adopted and included in national legislation in such a manner that
indigenous peoples can avail themselves of such rights in practice.
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Article 38

Indigenous peoples have the right to have access to adequate financial and technical
assistance, from States and through international cooperation, to pursue freely their
political, economic, social, cultural and spiritual development and for the enjoyment of the
rights and freedoms recognized in this Declaration.

Article 39

Indigenous peoples have the right to have access to and prompt decision through mutu-
ally acceptable and fair procedures for the resolution of conflicts and disputes with States,
as well as to effective remedies for all infringements of their individual and collective rights.
Such a decision shall take into consideration the customs, traditions, rules and legal
systems of the indigenous peoples concerned.

Article 40

The organs and specialized agencies of the United Nations system and other intergov-
ernmental organizations shall contribute to the full realization of the provisions of this
Declaration through the mobilization, inter alia, of financial cooperation and technical
assistance. Ways and means of ensuring participation of indigenous peoples on issues
affecting them shall be established.

Article 41

The United Nations shall take the necessary steps to ensure the implementation of this
Declaration including the creation of a body at the highest level with special competence
in this field and with the direct participation of indigenous peoples. All United Nations
bodies shall promote respect for and full application of the provisions of this Declaration.

Part IX

Article 42

The rights recognized herein constitute the minimum standards for the survival, dignity
and well-being of the indigenous peoples of the world.

Article 43

All the rights and freedoms recognized herein are equally guaranteed to male and female
indigenous individuals.
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Article 44

Nothing in this Declaration may be construed as diminishing or extinguishing existing
or future rights indigenous peoples may have or acquire.

Article 45

Nothing in this Declaration may be interpreted as implying for any State, group or per-
son any right to engage in any activity or to perform any act contrary to the Charter of the
United Nations.
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III. UN General Assembly, Resolution 50/157 of
December 21, 1995, Annex: Programme of Activities for the
International Decade of the World’s Indigenous People!

A. Objectives

1. Taking into account General Assembly resolution 48/163 of 21 December 1993, the
main objective of the International Decade of the World’s Indigenous People is the strength-
ening of international cooperation for the solution of problems faced by indigenous peo-
ple in such areas as human rights, the environment, development, health, culture and edu-
cation.

2. The specialized agencies of the United Nations system and other international and
national agencies, as well as communities and private enterprises, should devote special
attention to development activities of benefit to indigenous communities.

3. A major objective of the Decade is education of indigenous and non-indigenous
societies concerning the situation, cultures, languages, rights and aspirations of indigenous
people. In particular, efforts should be made to cooperate with the United Nations Decade
for Human Rights Education.

4. An objective of the Decade is the promotion and protection of the rights of indige-
nous people, and their empowerment to make choices that enable them to retain their cul-
tural identity while participating in political, economic and social life, with full respect for
their cultural values, languages, traditions and forms of social organization.

5. An objective of the Decade is to further the implementation of the recommendations
pertaining to indigenous people of all high-level international conferences, including the
United Nations Conference on Environment and Development, the World Conference on
Human Rights, in particular its recommendation that consideration be given to the esta-
blishment of a permanent forum for indigenous people in the United Nations system, the
United Nations Conference on Population and Development and the World Summit for
Social Development as well as all future high-level meetings.

6. An objective of the Decade is the adoption of the draft “United Nations declaration
on the rights of indigenous peoples” and the further development of international stan-
dards as well as national legislation for the protection and promotion of the human rights
of indigenous people, including effective means of monitoring and guaranteeing those
rights.

7. The objectives of the Decade should be assessed by quantifiable outcomes that will
improve the lives of indigenous people and that can be evaluated halfway through the
Decade and at its end.

! GAOR, 50 Session, Suppl. No. 49 (A/50/49), 219 et seq.
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B. Activities to be Undertaken by the Major Actors

1. United Nations observances

8. A formal observance each year on the International Day of the World’s Indigenous
People, in New York, Geneva and other offices of the United Nations.

9. Official observance of the Decade as part of the Fourth World Conference on Wo-
men, the United Nations Conference on Human Settlements (Habitat IT) and other inter-
national conferences related to the aims and themes of the Decade.

10. Issuance of a special series of stamps by the United Nations Postal Administration
highlighting the goals and themes of the Decade.

2. Activities of the Coordinator and the Centre
for Human Rights

11. Establish, as a matter of urgency, an adequately staffed and resourced indigenous
people’s unit.

12. Request Governments to second qualified indigenous people, in consultation with
interested national indigenous organizations, to assist in the administration of the Decade.

13. Create a fellowship programme, in collaboration with the Advisory Services of the
Centre for Human Rights of the Secretariat and Governments, to assist indigenous people
wishing to gain experience in the different branches of the Centre, and in other parts of the
United Nations system. Such fellowships might be available for indigenous research and
other similar activities.

14. Open a roster of indigenous experts in various fields who might be available to
assist United Nations agencies, in collaboration with Governments as appropriate, as
partners or consultants.

15. Create an advisory group of persons with relevant knowledge of indigenous issues,
acting in their personal capacity, to advise the Coordinator for the Decade and United
Nations organizations, at their request. The members of this advisory group could include
eminent indigenous persons, governmental representatives, independent experts and offici-
als of the specialized agencies.

16. Consider the need to hold coordination meetings of Governments, organizations of
the United Nations system and indigenous and non-governmental organizations, as neces-
sary, to consider, examine and evaluate Decade activities and to develop an integrated,
action-oriented strategy to advance the interests of indigenous people. The Economic and
Social Council should hold mid-term and end-term reviews of the Decade in accordance
with its resolution 1988/63 of 27 July 1988. The Working Group on Indigenous Populati-
ons should review international activities undertaken during the Decade and receive infor-
mation from Governments on the implementation of the goals of the Decade in their res-
pective countries.

17. Compile, on the basis of communications of the focal points in the United Nations
system, a regular news-sheet containing information about meetings of interest, major or
innovatory projects, new sources of funding, policy developments and other news to be

widely distributed.
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18. Encourage the development of partnership projects in association with Governments
to address specific regional or thematic issues bringing together Governments, indigenous
people and appropriate United Nations agencies.

19. Establish an information programme linking the Coordinator to focal points of the
United Nations system, national committees for the Decade and, through appropriate
channels, indigenous networks; also develop a database of indigenous organizations and
other relevant information, in cooperation with indigenous people, Governments, acade-
mic institutions and other relevant bodies.

20. Organize meetings on relevant themes of concern to indigenous people with indige-
nous participation.

21. Launch a series of publications on indigenous issues to inform policy makers, opin-
ion-formers, students and other interested people.

22. Develop, in collaboration with Governments, training programmes on human rights
for indigenous people, including the preparation of relevant training materials, when pos-
sible in indigenous languages.

23. Establish a board of trustees or advisory group, including indigenous people, to as-
sist the Coordinator of the Voluntary Fund for the International Decade.

24. Encourage the development of projects and programmes, in collaboration with Gov-
ernments, and taking into account the views of indigenous people and the appropriate
United Nations agencies, for support by the Voluntary Fund for the Decade.

25. Ensure, in coordination with Governments and indigenous organizations, the neces-
sary measures to guarantee financing of the objectives of the Decade.

3. United Nations public information activities

26. Produce and disseminate a series of posters on the Decade using designs by indige-
nous artists.

27. Organize a lecture series at United Nations information centres and campuses lin-
ked to the United Nations University, using indigenous speakers.

28. Publish in indigenous languages the Universal Declaration of Human Rights, inter-
national human rights conventions and, upon its adoption, the United Nations declaration
on the rights of indigenous people. Consider the use of audiovisual material for this pur-
pose. Consider also the involvement of indigenous experts and their own information net-
works to disseminate information about the Decade.

29. Prepare, in collaboration with the Centre for Human Rights, information about in-
digenous people for distribution to the general public.

4. Operational activities of the United Nations system

30. Establish focal points for indigenous issues in all appropriate organizations of the
United Nations system.

31. Adopt programmes of action for the Decade in the governing bodies of specialized
agencies of the United Nations system in their own fields of competence, in close coope-
ration with indigenous people.
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32. Urge Governments to ensure that the programmes and budgets of relevant intergov-
ernmental organizations give priority and devote sufficient resources for furthering the
aims of the Decade, and request that regular reports on the action taken be submitted to
the governing body or executive council of each organization.

33. Prepare, publish and disseminate a manual containing practical information for indi-
genous people on the operations and procedures of United Nations agencies.

34. Develop research on the socio-economic conditions of indigenous people, in collab-
oration with indigenous organizations and other appropriate partners, with a view to
publishing regular reports in order to contribute to the solution of problems faced by
indigenous people, taking into account paragraph 6.26 of the Programme of Action of
the International Conference on Population and Development, held at Cairo from 5 to
13 September 1994.2

35. Encourage Governments to establish appropriate mechanisms and practices to en-
sure the participation of indigenous people in the design and implementation of national
and regional programmes of concern to them.

36. Hold regular inter-agency consultations, in collaboration with Governments and in-
digenous people, to exchange views and develop strategies on the programme of action for
the Decade.

37. Hold consultations with Governments to examine, with national committees and de-
velopment agencies, possibilities of cooperation in the activities of the Decade.

38. Develop training materials for indigenous people on human rights, including the
translation of the main international instruments into different indigenous languages, and
give them wide distribution. Consider the possibility of using radio programmes in order
to gain access to indigenous communities not having written languages.

39. Prepare a database on national legislation on matters of particular relevance to indi-
genous people.

40. Hold consultations of all interested parties on the themes of human rights, develop-
ment, the environment, health and education, and culture, with a view to elaborating pro-
grammes in these areas.

5. Activities of regional organizations

41. Implement existing and develop new regional programmes of action to promote and
support the objectives of the Decade.

42. Hold regional meetings on indigenous issues with existing regional organizations
with a view to strengthening coordination, taking advantage of the machinery of the Uni-
ted Nations system and promoting the direct and active participation of indigenous people
of the different regions in collaboration with Governments. The Working Group on Indi-
genous Populations could consider the possibility of holding its sessions in conjunction
with these meetings.

43. Develop training courses and technical assistance programmes for indigenous people
in areas such as project design and management, environment, health and education, and
promote the exchange of skills and experiences of indigenous people from different regions.

2 A/CONFE.171/13, chap. I, resolution 1, annex.
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44. Make funds available at the regional level to activities benefiting indigenous people.

45. Encourage regional organizations to draw up regional instruments for the promo-
tion and protection of indigenous people in the framework of their own structures, and
promote existing regional instruments.

6. Activities of Member States

46. Establish national committees for the Decade or similar mechanisms, to include in-
digenous people, all relevant departments and other interested parties duly convened by
Governments, to mobilize public support for the various activities connected with the De-
cade.

47. Intensify coordination and communication at the national level between relevant
ministries, agencies and regional and local authorities by establishing focal points or other
mechanisms for coordination and dissemination of information.

48. Use part of the resources of existing programmes and of international assistance for
activities of direct benefit to indigenous people and, where possible, provide additional
funds for specific activities.

49. Develop, in collaboration with indigenous communities, national plans for the De-
cade, including main objectives and targets, fixing quantitative outcomes and taking into
account the need for resources and possible sources of financing.

50. Provide appropriate resources for indigenous institutions, organizations and com-
munities to develop their own plans and actions according to their own priorities.

51. Adopt measures, in cooperation with indigenous people, to increase knowledge,
starting at the elementaryschool level and in accord with the age and development of
schoolchildren, concerning the history, traditions, culture and rights of indigenous people,
with special emphasis on the education of teachers at all levels, and adopt measures to re-
store indigenous place names.

52. Consider ratification and implementation of the International Labour Organization
Convention (No. 169) on Indigenous and Tribal Peoples and other international and re-
gional instruments in close consultation with the indigenous organizations of each coun-
try.

53. Recognize the existence, identity and rights of indigenous people through constitu-
tional reforms or the adoption of new laws, when appropriate, to improve their legal sta-
tus and guarantee their economic, social, cultural, political and civil rights.

54. Implement chapter 26 of Agenda 21,3 adopted by the United Nations Conference on
Environment and Development, and the relevant provisions of the Convention on Biolog-
ical Diversity,* the Vienna Declaration and Programme of Action,® the Programme of
Action of the International Conference on Population and Development,® the Programme

3 Report of the United Nations Conference on Environment and Development, Rio de Janeiro,
3-14 June 1992 (United Nations publication, Sales No. E.93.1.8 and corrigenda), vol. I: Resolutions
adopted by the Conference, resolution 1, annex IL

4 See United Nations Environment Programme, Convention on Biological Diversity (Environ-
mental Law and Institutions Programme Activity Centre), fune 1992.

5 A/CONE157/24 (Part I), chap. IIL

6 A/CONFE.171/13, chap. I, resolution 1, annex.
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of Action of the World Summit for Social Development?, as well as the relevant provisions
of future high-level conferences.

7. Activities of organizations of indigenous people

55. Establish an information network which can be linked to the Coordinator and facil-
itate communications between the United Nations system, relevant governmental depart-
ments between the United Nations system, relevant governmental departments and indi-
genous communnities.

56. Indigenous organizations and international indigenous networks should develop in-
formation for local communities concerning the goals of the Decade and the activities of
the United Nations.

57. Establish and support indigenous schools and university-level institutions and collab-
orate with the relevant United Nations agencies; participate in the revision of school texts
and the contents of programmes of study in order to eliminate discriminatory content and
promote the development of indigenous cultures and, where appropriate, in indigenous
languages and scripts; develop indigenous curricula for schools and research institutions.

58. Create documentation centres, archives and iz situ museums concerning indigenous
people, their cultures, laws, beliefs and values, with material that could be used to inform
and educate non-indigenous people on these matters. Indigenous people should participate
on a preferential basis in the administration of these centres.

59. Establish and promote networks of indigenous journalists and launch indigenous pe-
riodicals at the regional and international levels.

60. Indigenous people may transmit to Governments, the United Nations and the spe-
cialized agencies and regional organizations their views on the programmes concerning
their priority rights.

8. Activities of non-governmental organizations and other
interested parties, including education establishments,
the media and business

61. Cooperate with indigenous organizations, communities and people in the planning
of activities for the Decade.

62. Non-governmental organizations working with indigenous people should involve
indigenous people in their activities.

63. Create radio and television centres in indigenous regions when appropriate and in
accordance with national legislation to provide information on the problems and proposals
of indigenous people and to improve communications between indigenous communities.

64. Promote indigenous cultures with due respect for intellectual property rights
through the publication of books, the production of compact discs, and the organization
of various artistic and cultural events which enhance knowledge of and serve to develop
indigenous cultures and establish indigenous cultural and documentation centres.

65. Involve different social and cultural groups in the activities planned for the Decade.

7 A/CONE166/9, chap. I, resolution I, annex II.
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IV. United Nations Committee on the Elimination
of Racial Discrimination, General Recommendation
on the Rights of Indigenous Peoples

Adopted at the 1235% Meeting of the Committee on August 18, 1997°

1. In the practice of the Committee on the Elimination of Racial Discrimination, in par-
ticular in the examination of reports of States parties under article 9 of the International
Convention on the Elimination of All Forms of Racial Discrimination, the situation of in-
digenous peoples has always been a matter of close attention and concern. In this respect,
the Committee has consistently affirmed that discrimination against indigenous peoples
falls under the scope of the Convention and that all appropriate means must be taken to
combat and eliminate such discrimination.

2. The Committee, noting that the General Assembly proclaimed the International De-
cade of the World’s Indigenous Peoples commencing on 10 December 1994, reaffirms that
the provisions of the International Convention on the Elimination of All Forms of Racial
Discrimination apply to indigenous peoples.

3. The Committee is conscious of the fact that in many regions of the world indigenous
peoples have been, and are still being, discriminated against and deprived of their human
rights and fundamental freedoms and in particular that they have lost their land and re-
sources to colonists, commercial companies and State enterprises. Consequently, the pre-
servation of their culture and their historical identity has been and still is jeopardized.

4. The Committee calls in particular upon States parties to:

a. recognize and respect indigenous distinct culture, history, language and way of life as
an enrichment of the State’s cultural identity and to promote its preservation;

b. ensure that members of indigenous peoples are free and equal in dignity and rights
and free from any discrimination, in particular that based on indigenous origin or identity;

c. provide indigenous peoples with conditions allowing for a sustainable economic and
social development compatible with their cultural characteristics;

d. ensure that members of indigenous peoples have equal rights in respect of effective
participation in public life and that no decisions directly relating to their rights and inter-
ests are taken without their informed consent;

e. ensure that indigenous communities can exercise their rights to practise and revitalize
their cultural traditions and customs and to preserve and to practise their languages.

5. The Committee especially calls upon States parties to recognize and protect the rights
of indigenous peoples to own, develop, control and use their communal lands, territories
and resources and, where they have been deprived of their lands and territories tradition-
ally owned or otherwise inhabited or used without their free and informed consent, to
take steps to return those lands and territories. Only when this is for factual reasons not
possible, the right to restitution should be substituted by the right to just, fair and prompt
compensation. Such compensation should as far as possible take the form of lands and
territories.

' General Assembly, Official Records, Fifty-second Session, Supplement No. 18 (A/52/18),
Annex V.

http://www.zaoerv.de
© 1999, Max-Planck-Institut firr auslandisches offentliches Recht und Volkerrecht


http://www.zaoerv.de

574 Annex

6. The Committee further calls upon States parties with indigenous peoples in their ter-
ritories to include in their periodic reports full information on the situation of such peo-
ples, taking into account all relevant provisions of the Convention.
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V. UN General Assembly, Resolution 40/131
of December 13, 1985: United Nations Voluntary Fund
for Indigenous Populations'

The General Assembly,

Taking note of Economic and Social Council resolution 1982/34 of 7 May 1982, by
which the Council authorized the Sub-Commission on Prevention of Discrimination and
Protection of Minorities to establish annually a working group on indigenous populations,

Taking note of Commission on Human Rights resolution 1984/32 of 12 March 1984,

Convinced that the establishment of a voluntary trust fund for indigenous populations
would constitute a significant development for the future promotion and protection of the
human rights of indigenous populations,

Decides to establish a voluntary trust fund in accordance with the following criteria:

(a) The name of the fund shall be the United Nations Voluntary Fund for Indigenous
Populations;

(b) The purpose of the Fund shall be to assist representatives of indigenous communi-
ties and organizations to participate in the deliberations of the Working Group on Indige-
nous Populations by providing them with financial assistance, funded by means of volun- .
tary contributions from Governments, non-governmental organizations and other private
or public entities;

(c) The only type of activity to be supported by the Fund is that described in subpara-
graph (b) above;

(d) The only beneficiaries of assistance from the Fund shall be representatives of indige-
nous peoples’ organizations and communities:

(i) Who are so considered by the Board of Trustees of the United Nations Voluntary
Fund for Indigenous Populations described in subparagraph (e) below;

(ii) Who would not, in the opinion of the Board, be able to attend the sessions of the
Working Group without the assistance provided by the Fund;

(iil) Who would be able to contribute to a deeper knowledge on the part of the Working
Group of the problems affecting indigenous populations and who would secure a broad
geographical representation; ’

(e) The Fund shall be administered in accordance with the Financial Regulations and
Rules of the United Nations and other relevant provisions set forth in the annex to the
note by the Secretary-General,2 with the advice of a Board of Trustees Composed of five
persons with relevant experience on issues affecting indigenous populations, who will serve
in their personal capacity; the members of the Board of Trustees shall be appointed by the
Secretary General for a three-year term renewable in consultation with the current Chair-
man of the Sub-Commission; at least one member of the Board shall be a representative of
a widely-recognized organization of indigenous people.

1 GAOR, 40th Session, Suppl. No. 53 (A/40/53), 243 et seq.
2 E/CN.4/Sub.2/1983/20.
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VL The World Bank, Operational Directive OD 4.20
baut of September 1991: Indigenous Peoples!

Introduction

1. This directive describes Bank? policies and processing procedures for projects that af-
fect indigenous peoples. It sets out basic definitions, policy objectives, guidelines for the
design and implementation of project provisions or components for indigenous peoples,
and processing and documentation requirements.

2. The directive provides policy guidance to (a) ensure that indigenous people benefit
from development projects, and (b) avoid or mitigate potentially adverse effects on indige-
nous people caused by Bank-assisted activities. Special action is required where Bank
investments affect indigenous peoples, tribes, ethnic minorities, or other groups whose
social and economic status restricts their capacity to assert their interests and rights in
land and other productive resources.

Definitions

» «?

3. The terms “indigenous peoples,” “indigenous ethnic minorities,” “tribal groups,” and
“scheduled tribes” describe social groups with a social and cultural identity distinct from
the dominant society that makes them vulnerable to being disadvantaged in the develop-
ment process. For the purposes of this directive, “indigenous peoples” is the term that will
be used to refer to these groups.

4. Within their national constitutions, statutes, and relevant legislation, many of the
Bank’s borrower countries include specific definitional clauses and legal frameworks that
provide a preliminary basis for identifying indigenous peoples.

5. Because of the varied and changing contexts in which indigenous peoples are found,
no single definition can capture their diversity. Indigenous people are commonly among
the poorest segments of a population. They engage in economic activities that range from
shifting, agriculture in or near forests to wage labor or even small-scale market-oriented
activities. Indigenous peoples can be identified in particular geographical areas by the
presence in varying degrees of the following characteristics:

(a) a close attachment to ancestral territories and to the natural resources in these areas;

(b) self-identification and identification by others as members of a distinct cultural
group;

(c) an indigenous language, often different from the national language;

(d) presence of customary, social and political institutions; and

() primarily subsistence-oriented production.

Task managers (TMs) must exercise judgment in determining the populations to which
this directive applies and should make use of specialized anthropological and sociological
experts throughout the project cycle.

! The World Bank Operation Manual, Vol. II: Project Requirements, http://wbln0018.world-
bank.org/Institutional/Manuals/OpManual.nsf/toc2/0F7D6F3F04DD70398525672C007D0SED 2
Open

2 “Bank” includes IDA, and “loans” include credits.
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Objective and Policy

6. The Bank’s broad objective towards indigenous people, as for all the people in its
member countries, is to ensure that the development process fosters full respect for their
dignity, human rights, and cultural uniqueness. More specifically, the objective at the cen-
ter of this directive is to ensure that indigenous peoples do not suffer adverse effects dur-
ing the development process, particularly from Bank-financed projects, and that they
receive culturally compatible social and economic benefits.

7. How to approach indigenous peoples affected by development projects is a contro-
versial issue. Debate is often phrased as a choice between two opposed positions. One pole
is to insulate indigenous populations whose cultural and economic practices make it diffi-
cult for them to deal with powerful outside groups. The advantages of this approach are
the special protections that are provided and the preservation of cultural distinctiveness;
the costs are the benefits foregone from development programs. The other pole argues that
indigenous people must be acculturated to dominant society values and economic activities
so that they can participate in national development. Here the benefits can include impro-
ved social and economic opportunities but the cost is often the gradual loss of cultural dif-
ferences.

8. The Bank’s policy is that the strategy for addressing the issues pertaining to indige-
nous peoples must be based on the informed participation of the indigenous people them-
selves. Thus, identifying local preferences through direct consultation, incorporation of in-
digenous knowledge into project approaches, and appropriate early use of experienced spe-
cialists are core activities for any project that affects indigenous peoples and their rights to
natural and economic resources.

9. Cases will occur, especially when dealing with the most isolated groups, where ad-
verse impacts are unavoidable and adequate mitigation plans have not been developed. In
such situations, the Bank will not appraise projects until suitable plans are developed by
the borrower and reviewed by the Bank. In other cases, indigenous people may wish to
and can be incorporated into the development process. In sum, a full range of positive ac-
tions by the borrower must ensure that indigenous people benefit from development in-
vestments.

Bank Role

10. The Bank addresses issues on indigenous peoples through (a) country economic and
sector work, (b) technical assistance, and (c) investment project components or provisions.
Issues concerning indigenous peoples can arise in a variety of sectors that concern the
Bank; those involving, for example, agriculture, road construction, forestry, hydropower,
mining, tourism, education, and the environment should be carefully screened.3 Issues
related to indigenous peoples are commonly identified through the environmental assess-
ment or social impact assessment processes, and appropriate measures should be taken
under environmental mitigation actions (see OD 4.01, Environmental Assessment).

8 Displacement of indigenous people can be particularly damaging, and special efforts should be
made to avoid it. See OD 4.30 Involuntary Resettlement, for additional policy guidance on resettle-
ment issues involving indigenous people.
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11. Country Economic and Sector Work. Country departments should maintain infor-
mation on trends in government policies and institutions that deal with indigenous peo-
ples. Issues concerning indigenous peoples should be addressed explicitly in sector and
subsector work and brought into the Bank-country dialogue. National development policy
frameworks and institutions for indigenous peoples often need to be strengthened in order
to create a stronger basis for designing and processing projects with components dealing
with indigenous peoples.

12. Technical Assistance. Technical assistance to develop the borrower’s abilities to ad-
dress issues on indigenous peoples can be provided by the Bank. Technical assistance is
normally given within the context of project preparation, but technical assistance may also
be needed to strengthen the relevant government institutions or to support development
initiatives taken by indigenous people themselves.

13. Investment Projects. For an investment project that affects indigenous peoples, the
borrower should prepare an indigenous peoples development plan that is consistent with
the Bank’s policy. Any project that affects indigenous peoples is expected to include com-
ponents or provisions that incorporate such a plan. When the bulk of the direct project
beneficiaries are indigenous people, the Bank’s concerns would be addressed by the project
itself and the provisions of this OD would thus apply to the project in its entirety.

Indigenous Peoples Development Plan®

Prerequisites

14. Prerequisites of a successful development plan for indigenous peoples are as follows:

(2) The key step in project design is the preparation of a culturally appropriate develop-
ment plan based on full consideration of the options preferred by the indigenous people
affected by the project.

(b) Studies should make all efforts to anticipate adverse trends likely to be induced by
the project and develop the means to avoid or mitigate harm.5

(c) The institutions responsible for government interaction with indigenous peoples
should possess the social, technical, and legal skills needed for carrying out the proposed
development activities. Implementation arrangements should be kept simple. They should
normally involve appropriate existing institutions, local organizations, and nongovern-
mental organizations (NGOs) with expertise in matters relating to indigenous peoples.

(d) Local patterns of social organization, religious beliefs, and resource use should be ta-
ken into account in the plan’s design.

(e) Development activities should support production-systems that are well adapted to
the needs and environment of indigenous peoples, and should help production systems un-
der stress to attain sustainable levels.

# Regionally specific technical guidelines for preparing indigenous peoples components, and case
studies of best practices, are available from the Regional environment divisions (REDs).

5 For guidance on indigenous peoples and environmental assessment procedures, see OD 4.01,
Environmental Assessment, and Chapter 7 of World Bank, Environmental Assessment Sourcebook,
Technical Paper No. 139 (Washington, D.C., 1991).
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(f) The plan should avoid creating or aggravating the dependency of indigenous people
on project entities. Planning should encourage early handover of project management to
local people. As needed, the plan should include general education and training in man-
agement skills for indigenous people from the onset of the project.

(g) Successful planning for indigenous peoples frequently requires long lead times, as
well as arrangements for extended follow-up. Remote or neglected areas where little pre-
vious experience is available often require additional research and pilotprograms to fine-
tune development proposals.

(h) Where effective programs are already functioning, Bank support can take the form
of incremental funding to strengthen them rather than the development of entirely new
programs.

Contents

15. The development plan should be prepared in tandem with the preparation of the
main investment. In many cases, proper protection of the rights of indigenous people will
require the implementation of special project components that may lie outside the primary
project’s objectives. These components can include activities related to health and nutri-
tion, productive infrastructure, linguistic and cultural preservation, entitlement to natural
resources, and education. The project component for indigenous peoples development
should include the following elements, as needed:

(a) Legal Framework. The plan should contain an assessment of (i) the legal status of the
groups covered by this OD, as reflected in the country’s constitution, legislation, and sub-
sidiary legislation (regulations, adiministrative orders, etc.); and (ii) the ability of such
groups to obtain access to and effectively use the legal system to defend their rights. Par-
ticular attention should be given to the rights of indigenous peoples to use and develop the
lands that they occupy, to be protected against illegal intruders, and to have access to nat-
ural resources (such as forests, wildlife, and water) vital to their subsistence and repro-
duction. '

(b) Baseline Data. Baseline data should include (i) accurate up-to-date maps and aerial
photographs of the area of project influence and the areas inhabited by indigenous peoples;
(i1) analysis of the social structure and income sources of the population; (iii) inventories
of the resources that indigenous people use and technical data on their production systems;
and (iv) the relationship of indigenous peoples to other local and national groups. It is par-
ticularly important that baseline studies capture the full range of production and marketing
activities in which indigenous people are engaged. Site visits by qualified social and tech-
nical experts should verify and update secondary sources.

(c) Land Tenure. When local legislation needs strengthening, the Bank should offer to
advise and assist the borrower in establishing legal recognition of the customary or tradi-
tional land tenure systems of indigenous peoples. Where the traditional lands of indigenous
peoples have been brought by law into the domain of the state and where it is inappro-
priate to convert traditional rights into those of legal ownership, alternative arrangements
should be implemented to grant long-term, renewable rights of custodianship and use to
indigenous peoples. These steps should be taken before the initiation of other planning
steps that may be contingent on recognized land titles.
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(d) Strategy for Local Participation. Mechanisms should be devised and maintained for
participation by indigenous people in decision making throughout project planning, im-
plementation, and evaluation. Many of the larger groups of indigenous people have their
own, representative organizations that provide effective channels for communicating local
preferences. Traditional leaders occupy pivotal positions for mobilizing people and should
be brought into the planning process, with due concern for ensuring genuine representa-
tion of the indigenous population.® No foolproof methods exist, however, to guarantee full
local-level participation. Sociological and technical advice provided through the Regional
environment divisions (REDs) is often needed to develop mechanisms appropriate for the
project area.

(e) Technical Identification of Development or Mitigation Activities. Technical pro-
posals should proceed from on-site research by qualified professionals acceptable to the
Bank. Detailed descriptions should be prepared and appraised for such proposed services
as education, training, health, credit, and legal assistance. Technical descriptions should be
included for the planned investments in productive infrastructure. Plans that draw upon
indigenous knowledge are often more successful than those introducing entirely new prin-
ciples and institutions. For example, the potential contribution of traditional health provi-
ders should be considered in planning delivery systems for health care.

(f) Institutional Capacity. The government institutions assigned responsibility for indi-
genous peoples are often weak. Assessing the track record, capabilities, and needs of those
institutions 1s a fundamental requirement. Organizational issues that need to be addressed
through Bank assistance are the (i) availability of funds for investments and field opera-
tions; (ii) adequacy of experienced professional staff; (iii) ability of indigenous peoples’
own organizations, local administration authorities, and local NQOs to interact with
specialized govenment institutions; (iv) ability of the executing agency to mobilize other
agencies involved in the plan’s implementation; and (v) adequacy of field presence.

(g) Implementation Schedule. Components should include an implementation schedule
with benchmarks by which progress can be measured at appropriate intervals. Pilot pro-
grams are often needed to provide planning information for phasing the project component
for indigenous peoples with the main investment. The plan should pursue the long-term
sustainability of project activities subsequent to completion of disbursement.

(h) Monitoring and Evaluation.” Independent monitoring capacities are usually needed
when the institutions responsible for indigenous populations have weak management his-
tories. Monitoring by representatives of indigenous peoples’ own organizations can be an
efficient way for the project management to absorb the perspectives of indigenous benefi-
ciaries and is encouraged by the Bank. Monitoring units should be staffed by experienced
social science professionals, and reporting formats and schedules appropriate to the pro-
ject’s needs should be established. Monitoring and evaluation reports should be reviewed
jointly by the senior management of the implementing agency and by the Bank. The eval-
uation reports should be made available to the public.

6 See also “Community Involvement and the Role of Ngngovernmental Organizations in Envi-
ronmental Assessment”, in World Bank, Environmental Sourcebook, Technical Paper No. 139 (Wash-
ington, D.C., 1991).

7 See OD 10.70, Project Monitoring and Evaluation.
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(1) Cost Estimates and Financing Plan. The plan should include detailed cost estimates
for planned activities and investments. The estimates should be broken down into unit
costs by project year and linked to a financing plan. Such programs as revolving credit
funds that provide indigenous people with investment pools should indicate their account-
ing procedures and mechanisms for financial transfer and replenishment. It is usually
helpful to have as high a share as possible of direct financial participation by the Bank in
project components dealing with indigenous peoples.

Project Processing and Documentation

Identification

16. During project identification, the borrower should be informed of the Bank’s
policy for indigenous peoples. The approximate number of potentially affected people
and their location should be determined and shown on maps of the project area. The
legal status of any affected groups should also be discussed. TMs should ascertain the
relevant government agencies, and their policies, procedures, programs, and plans for
indigenous peoples, affected by the proposed project (see paras. 11 and 15(a)). TMs
should also initiate anthropological studies necessary to identify local needs and prefe-
rences (see para. 15(b)). TMs, in consultation with the REDs, should signal indigenous
peoples issues and the overall project strategy, in the Initial Executive Project Summary
(LEPS).

Preparation

17. If it is agreed in the IEPS meeting that special action is needed, the indigenous peo-
ples development plan or project component should be developed during project prepara-
tion. As necessary, the Bank should assist the borrower in preparing terms of reference and
should provide specialized technical assistance (see para. 112). Early involvement of an-
thropologists and local NGOs with expertise in matters related to indigenous peoples is a
useful way to identify mechanisms for effective participation and local development op-
portunities. In a project that involves the land rights of indigenous peoples, the Bank
should work with the borrower to clarify the steps needed for putting land tenure on a re-
gular footing, as early as possible, since land disputes frequently lead to delays in executing
measures that are contingent on proper land titles (see para. 15(c)).

Appraisal

18. The plan for the development component for indigenous peoples should be submit-
ted to the Bank along with the project’s overall feasibility report, prior to project apprai-
sal. Appraisal should assess the adequacy of the plan, the suitability of policies and legal
frameworks, the capabilities of the agencies charged with implementing the plan, and the
adequacy of the allocated technical, financial, and social resources. Appraisal teams should
be satisfied that indigenous people have participated meaningfully in the development of
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the plan as described in para. 14(a) (also see para. 15(d)). It is particularly important to ap-
praise proposals for regularizing land access and use.

Implementation and Supervision

19. Supervision planning should make provisions for including the appropriate anthro-
pological, legal, and technical skills in Bank supervision missions during project imple-
mentation (see paras. 15(g) and (h), and OD 13.05, Proiect Supervision). Site visits by TMs
and specialists are essential. Midterm and final evaluations should assess progress and re-
commend corrective actions when necessary.

Documentation

20. The borrower’s commitments for implementing the indigenous peoples development
plan should be reflected in the loan documents; legal provisions should provide Bank staff
with clear benchmarks that can be monitored during supervision. The Staff Appraisal Re-
port and the Memorandum and Recommendation of the President should summarize the
plan or project provisions.
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VIIL. Agenda 21, Chapter 26: Recognizing and Strengthening
the Role of Indlgenous People and their Communities’

Programme Area

Basis for Action

26.1. Indigenous people and their communities have an historical relationship with their
lands and are generally descendants of the original inhabitants of such lands. In the context
of this chapter the term “lands” is understood to include the environment of the areas
which the people concerned traditionally occupy. Indigenous people and their communi-
ties represent a significant percentage of the global population. They have developed over
many generations a holistic traditional scientific knowledge of their lands, natural resour-
ces and environment. Indigenous people and their communities shall enjoy the full mea-
sure of human rights and fundamental freedoms without hindrance or discrimination.
Their ability to participate fully in sustainable development practices on their lands has
tended to be limited as a result of factors of an economic, social and historical nature. In
view of the interrelationship between the natural environment and its sustainable develop-
ment and the cultural, social, economic and physical well-being of indigenous people,
national and international efforts to implement environmentally sound and sustainable de-
velopment should recognize, accommodate, promote and strengthen the role of indigenous
people and their communities.

26.2. Some of the goals inherent in the objectives and activities of this programme area
are already contained in such international legal instruments as the Indigenous and Tribal
Peoples Convention (No. 169) of the International Labour Organisation (ILO) and are
being incorporated into the draft universal declaration on indigenous rights, being pre-
pared by the United Nations working group on indigenous populations. The International
Year for the World’s Indigenous People (1993) presents a timely opportunity to mobilize
further international technical and financial cooperation.

Objectives

26.3. In tull partnership with indigenous people and their communities, Governments
and, where appropriate, intergovernmental organizations should aim at fulfilling the
following objectives:

(a) Establishment of a process to empower indigenous people and their communities
through measures that include:

(1) Adoption or strengthening of appropriate policies and/or legal instruments at the na-
tional level;

(i) Recognition that the lands of indigenous people and their communities should be
protected from activities that are environmentally unsound or that the indigenous people
concerned consider to be socially and culturally inappropriate;

1 Report of the United Nations Conference on Environment and Development, Vol. I: Resolu-
tions Adopted by the Conference (1993), 385 et seq.
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(iii) Recognition of their values, traditional knowledge and resource management prac-
tices with a view to promoting environmentally sound and sustainable development;

(iv) Recognition that traditional and direct dependence on renewable resources and
ecosystems, including sustainable harvesting, continues to be essential to the cultural, eco-
nomic and physical well-being of indigenous people and their communities;

(v) Development and strengthening of national dispute-resolution arrangements in rela-
tion to settlement of land and resource-management concerns;

(vi) Support for alternative environmentally sound means of production to ensure a
range of choices on how to improve their quality of life so that they effectively participate
in sustainable development;

(vii) Enhancement of capacity-building for indigenous communities, based on the adap-
tation and exchange of traditional experience, knowledge and resource-management prac-
tices, to ensure their sustainable development;

(b) Establishment, where appropriate, of arrangements to strengthen the active partici-
pation of indigenous people and their communities in the national formulation of policies,
laws and programmes relating to resource management and other development processes
that may affect them, and their initiation of proposals for such policies and programmes;

(c) Involvement of indigenous people and their communities at the national and local
levels in resource management and conservation strategies and other relevant programmes
established to support and review sustainable development strategies, such as those sug-
gested in other programme areas of Agenda 21.

Activities

26.4. Some indigenous people and their communities may require, in accordance with
national legislation, greater control over their lands, self-management of their resources,
participation in development decisions affecting them, including, where appropriate, parti-
cipation in the establishment or management of protected areas. The following are some of
the specific measures which Governments could take:

(a) Consider the ratification and application of existing international conventions rele-
vant to indigenous people and their communities (where not yet done), and provide sup-
port for the adoption by the General Assembly of a declaration on indigenous rights;

(b) Adopt or strengthen appropriate policies and/or legal instruments that will protect
indigenous intellectual and cultural property and the right to preserve customary and ad-
ministrative systems and practices.

26.5. United Nations organizations and other international development and finance or-
ganizations and Governments should, drawing on the active participation of indigenous
people and their communities, as appropriate, take the following measures, inter alia, to in-
corporate their values, views and knowledge, including the unique contribution of indige-
nous women, in resource management and other policies and programmes that may affect
them:

(a) Appoint a special “focal point” within each international agency, and organise annual
interagency coordination meeting in consultation with Governments and indigenous orga-
nisation as appropriate, and develop a procedure within and between operational agencies
for assisting Governments in ensuring the coherent and coordinated incorporation of the
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views of indigenous people in the design and implementation of policies and programmes.
Under this procedure, indigenous people and their communities should be informed, con-
sulted and allowed to participate in national decision-making, in particular regarding re-
gional and international cooperative efforts. In addition, these policies and programmes
should take fully into account strategies based on local indigenous initiatives;

(b) Provide technical and financial assistance for capacity-building programmes to sup-
port the sustainable self-development of indigenous people and their communities;

(c) Strengthen research and education programmes aimed at:

(i) Achieving a better understanding of indigenous people’s knowledge and management
experience related to the environment, and applying this to contemporary development
challenges;

(ii) Increasing the efficiency of indigenous people’s resource management systems, for
example, by promoting the adaptation and dissemination of suitable technological innova-
tions;

(d) Contribute to the endeavours of indigenous people and their communities in re-
source management and conservation strategies (such as those that may be developed un-
der appropriate projects funded through the Global Environmental Facility and Tropical
Forestry Action Plan) and other programme areas of Agenda 21, including programmes to
collect, analyse and, use data and other information in support of sustainable development
projects.

26.6. Governments, in full partnership with indigenous people and their communities
should, where appropriate:

(a) Develop or strengthen national arrangements to consult, with indigenous people and
their communities with a view to reflecting their needs and incorporating their values and
traditional and other knowledge and practices in national policies and programmes in the
field of natural resource management and conservation and other development program-
mes affecting them;

(b) Cooperate at the regional level, where appropriate, to address.common indigenous
issues with a view to recognizing and strengthening their participation in sustainable devel-
opment.

Means of Implementation

(a) Financing and cost evaluation

26.7. The Conference secretariat has estimated the average total annual cost (1993 —-2000)
of implementing the activities of this programme to be about $3 million from the interna-
tional community on grant or concessional terms. These are indicative and order of mag-
nitude estimates only and have not been reviewed by Governments. Actual costs and
financial terms, including any that are non-concessional, will depend upon, inter alia,
the specific strategies and programmes Governments decide upon for implementation.?

2 Draft paragraph 26.7 of A/CONE151/4 (22 April 1992) was replaced by decision of
the Main Committee of UNCED on 10 June 1992. See A/CONE151/L.3/Add.26 (12 June 1992). The
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(b) Legal and administrative frameworks

26.8. Governments should incorporate, in collaboration with the indigenous people
affected, the rights and responsibilities of indigenous people and their communities in the
legislation of each country, suitable to the country’s specific situation. Developing coun-
tries may require technical assistance to implement these activities.3

(c) Human resource development

26.9. International development agencies and Governments should commit financial and
other resources to education and training for indigenous people and their communities to
develop their capacities to achieve their sustainable self-development, and to contribute to
and participate in sustainable and equitable development at the national level. Particular at-
tention should be given to strengthening the role of indigenous women.4

former draft read as follows: To implement the above activities, the United Nations system will
require about $3 million annually for institutional strengthening,

3 At The Main Committee of UNCED the Representative of the Netherlands informed The
Committee that as a result of consultations paragraphs 26.8, and 26.9 would. be amended to read as
stated above. See A/CONF. 151/L.3/Add. 26 (12 June 1992). The prior text to 26.8 read as follows:

26.8. National Governments should incorporate, in collaboration with the indigenous people
affected, the rights and responsibilities of indigenous people and their communities in national legal
frameworks, including recognition of the need to protect their lands from unsustainable and inequi-
table development, and secure their access to and control over both their lands and natural resources.
Developing countries may require technical assistance to implement these activities, such as in the
demarcation of lands.

4 Draft paragraph 26.9 of A/CONFE.151/4 (22 April 1992) was replaced by decision of the Main
Committee of UNCED on 10 June 1992. See A/CONFE151/L.3/Add.26 (12 June 1992). The former
draft read as follows: International development agencies and national Governments should commit
additional resources to education and training for indigenous people and their communities to devel-
op their capacities to achieve their sustainable self-development, contribute to and participate in
sustainable and equitable development at the national level. Particular attention should be given to
strengthening the role of indigenous women.
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VIII. Canada: Royal Proclamation of October 7, 1763

by The King George R.

Whereas We have taken into Our Royal Consideration the extensive and valuable
Acquisitions in America, secured to our Crown by the late Definitive Treaty of Peace, con-
cluded at Paris, the 10th Day of February last; and being desirous that all Our loving Sub-
jects, as well of our Kingdom as of our Colonies in America, may avail themselves with all
convenient Speed, of the great Benefits and Advantages which must accrue therefrom to
their Commerce. Manufactures, and Navigation, We have thought fit, with the Advice of
our Privy Council, to issue this our Royal Proclamation, hereby to publish and declare to
all our loving Subjects, that we have, with the Advice of our Said Privy Council, granted
our Letters Patent. under our Great Seal of Great Britain, to erect, within the Countries
and Islands ceded and confirmed to Us by the said Treaty, Four distinct and separate
Governments, styled and called by the names of Quebec, East Florida, West Florida and
Grenada, and limited and bounded as follows, viz. (...)

And whereas it is just and reasonable, and essential to our Interest, and the Security of
our Colonies, that the several Nations or Tribes of Indians with whom We are connected,
and who live under our Protection, should not be molested or disturbed in the Possession
of such Parts of Our Dominions and Territories as, not having been ceded to or purchased
by Us, are reserved to them, or any of them, as their Hunting Grounds. We do therefore,
with the Advice of our Privy Council, declare it to be our Royal Will and Pleasure, that no
Governor or Commander in Chief in any of our Colonies of Quebec, East Florida, or
West Florida, do presume, upon any Pretence whatever, to grant Warrants of Survey or
pass any Patents for Lands beyond the Bounds of their respective Governments, as descri-
bed in their Commissions; as also that no Governor or Commander in Chief in any of our
other Colonies or Plantations in America do presume for the present, and until our further
Pleasure be known, to grant Warrants of Survey, or pass Patents for any Lands beyond
the Heads or Sources of any of the Rivers which fall into the Atlantic Ocean from the
West and North West, or upon any Lands whatever, which, not having been ceded to or
purchased by Us as aforesaid, are reserved to the said Indians, or any of them.

And We do further declare it to be Our Royal Will and Pleasure, for the present as
aforesaid, to reserve under our Sovereignty, Protection, and Dominion, for the use of
the said Indians, all the Lands and Territories not included within the Limits of Our said
Three new Governments, or within the Limits of the Territory granted to the Hudson’s
Bay Company, as also all the Lands and Territories lying to the Westward of the Sources
of the Rivers which fall into the Sea from the West and North West as aforesaid.

And We do hereby strictly forbid, on Pain of our Displeasure, all our loving Subjects
from making any Purchases or Settlements whatever, or taking Possession of any of
the Lands above reserved, without our especial leave and Licence for that Purpose first
obtained.

And, We do further strictly enjoin and require all Persons whatever who have either
wilfully or inadvertently seated themselves upon any Lands within the Countries above

1 RS.C. 1985, App. I, No. 1.

http://www.zaoerv.de
© 1999, Max-Planck-Institut fir auslandisches 6ffentliches Recht und Volkerrecht


http://www.zaoerv.de

588 Annex

described, or upon any other Lands which, not having been ceded to or purchased by Us,
are still reserved to the said Indians as aforesaid, forthwith to remove themselves from such
Settlements.

And whereas great Frauds and Abuses have been committed in purchasing Lands of the
Indians, to the great Prejudice of our Interests, and to the great Dissatisfaction of the said
Indians; In order, therefore, to prevent such Irregularities for the future, and to the end that
the Indians may be convinced of our Justice and determined Resolution to remove all rea-
sonable Cause of Discontent, We do, with the Advice of our Privy Council strictly enjoin
and require, that no private Person do presume to make any purchase from the said Indi-
ans of any Lands reserved to the said Indians, within those parts of our Colonies where,
We have thought proper to allow Settlement; but that, if at any Time any of the Said Indi-
ans should be inclined to dispose of the said Lands, the same shall be Purchased only for
Us, in our Name, at some public Meeting or Assembly of the said Indians, to be held for
that Purpose by the Governor or Commander in Chief of our Colony respectively within
which they shall lie; and in case they shall lie within the limits of any Proprietary Govern-
ment, they shall be purchased only for the Use and in the name of such Proprietaries,
conformable to such Directions and Instructions as We or they shall think proper to give
for that Purpose; And we do, by the Advice of our Privy Council, declare and enjoin, that
the Trade with the said Indians shall be free and open to all our Subjects whatever, pro-
vided that every Person who may incline to Trade with the said Indians do take out a Li-
cence for carrying on such Trade from the Governor or Commander in Chief of any of our
Colonies respectively where such Person shall reside, and also give Security to observe
such Regulations as We shall at any Time think fit, by ourselves or by our Commissaries
to be appointed for this Purpose, to direct and appoint for the Benefit of the said Trade:

And we do hereby authorize, enjoin, and require the Governors and Commanders in
Chief of all our Colonies respectively, as well those under Our immediate Government as
those under the Government and Direction of Proprietaries, to grant such Licences with-
out Fee or Reward, taking especial Care to insert therein a Condition, that such Licence
shall be void, and the Security forfeited in case the Person to whom the same is granted
shall refuse or neglect to observe such Regulations as We shall think proper to prescribe as
aforesaid.

And we do further expressly enjoin and require all Officers whatever, as well Military
as those Employed in the Management and Direction of Indian Affairs, within the Terri-
tories reserved as aforesaid for the use of the said Indians, to seize and apprehend all Per-
sons whatever, who standing charged with Treason, Misprisions of Treason, Murders, or
other Felonies or Misdemeanors, shall fly from Justice and take Refuge in the said Terri-
tory, and to send them under a proper guard to the Colony where the Crime was com-
mitted of which they stand accused, in order to take their Trial for the same.

Given at our Court at St. James’s the 7th Day of October 1763, in the Third Year of our
Reign.
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Canada: Constitution Act, 19822

Part I: Canadian Charter of Rights and Freedoms
(..)

General

25. The guarantee in this Charter of certain rights and freedoms shall not be construed
50 as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms that
pertain to the aboriginal peoples of Canada including

(a) any rights or freedoms that have been recognized by the Royal Proclamation of Oc-
tober 7, 1763; and

(b) any rights or freedoms that now exist by way of land claims agreements or may be
so acquired.®

(...)

Part II: Rights of the Aboriginal Peoples of Canada

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are
hereby recognized and affirmed.

(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis peo-
ples of Canada.

(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now exist
by way of land claims agreements or may be so acquired.

(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights re-
ferred to in subsection (1) are guaranteed equally to male and female persons.*

35.1 The government of Canada and the provincial governments are committed to the
principle that, before any amendment is made to Class 24 of section 91 of the “Constitu-
tion Act, 1867, to section 25 of this Act or to this Part,

(a) a constitutional conference that includes in its agenda an item relating to the pro-
posed amendment, composed of the Prime Minister of Canada and the first ministers of
the provinces, will be convened by the Prime Minister of Canada; and

(b) the Prime Minister of Canada will invite representatives of the aboriginal peoples of
Canada to participate in the discussions on that item.?

2 Schedule B to Canada Act 1982 (U.K.), House of Commons Debates of December 2, 1981 (Vol.
124, no. 268, 13632-13659).

3 Paragraph 25(b) was repealed and re-enacted by the Constitution Amendment Proclamation,
1983. See SI/84-102; Paragraph 25(b) as originally enacted read as follows: “(b) any rights or free-
doms that may be acquired by Canada by way of land claim settlement.”

4 Subsections 35(3) and (4) were added by the Constitution Amendment Proclamation, 1983.

5 Section 35.1 was added by the Constitutional Amendment Proclamation, 1983. See SI/84-102.
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IX. New Zealand: The Treaty of Waitangi of February 6, 1840?

Her Majesty Victoria Queen of the United Kingdom of Great Britain and Ireland
regarding with Her Royal Favour the Native Chiefs and Tribes of New Zealand and anx-
ious to protect their just Rights and Property and to secure to them the enjoyment of Peace
and Good Order has deemed it necessary in consequence of the great number of Her
Majesty’s Subjects who have already settled in New Zealand and the rapid extension of
Emigration both from Europe and Australia which is still in progress to constitute and
appoint a functionary properly authorised to treat with the Aborigines of New Zealand
for the recognition of Her Majesty’s Sovereign authority over the whole or any part of
those islands — Her Majesty therefore being desirous to establish a settled form of Civil
Government with a view to avert the evil consequences which must result from the absence
of the necessary Laws and Institutions alike to the native population and to Her subjects
has been graciously pleased to empower and to authorise me William Hobson a Captain in
Her Majesty’s Royal Navy Consul and Lieutenant Governor of such parts of New
Zealand as may be or hereafter shall be ceded to Her Majesty to invite the confederated
and independent Chiefs of New Zealand to concur in the following Articles and Conditi-
ons.

Article The First

The Chiefs of the Confederation of the United Tribes of New Zealand and the separate
and independent Chiefs who have not become members of the Confederation cede to Her
Majesty the Queen of England absolutely and without reservation all the rights and pow-
ers of Sovereignty which the said Confederation or Individual Chiefs respectively exercise
or possess, or may be supposed to exercise of possess, over their respective Territories as
the sole Sovereigns thereof.

Article The Second

Her Majesty the Queen of England confirms and guarantees to the Chiefs and Tribes of
New Zealand and to the respective families and individuals thereof the full and undistur-
bed possession of their Lands and Estates Forests Fisheries and other properties which
they may collectively or individually possess so long as it is their wish and desire to retain
same in their possession; but the Chiefs of the United Tribes and the individual Chiefs
yield to Her Majesty the exclusive right of Preemption over such lands as the proprietors
thereof may be disposed to alienate at such prices as may be agreed upon between the re-
spective Proprietors and the persons appointed by Her Majesty to treat with them in that
behalf.

' New Zealand Government Online, http://www.govnz/nz_info/treaty.shtml.
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Article The Third

In consideration thereof Her Majesty the Queen of England extends to the Natives of
New Zealand Her royal protection and imparts to them all the Rights and Privileges of
British Subjects. W Hobson, Lieutenant Governor

Now therefore We the Chiefs of the Confederation of the United Tribes of New Zea-
land being assembled in Congress at Victoria in Waitangi and We the Separate and Inde-
pendent Chiefs of New Zealand claiming authority over the Tribes and Territories which
are specified after our respective names, having been made fully to understand the Provi-
sions of the foregoing Treaty, accept and enter into the same in the full spirit and meaning
thereof in witness of which we have attached our signatures or marks at the places and the
dates respectively specified

Done at Waitangi this Sixth day of February in the year of Our Lord one thousand elght
hundred and forty.

http://www.zaoerv.de
39 zasRV ©21999, Max-Planck-Institut fir auslandisches offentliches Recht und Volkerrecht


http://www.zaoerv.de

592 Annex

X. Brazil: Constitution of October 5, 19881

Chapter VIII: Indians

Art. 231. The social organization, customs, languages, creeds and traditions of Indians
are recognized, as well as their original rights to the lands they traditionally occupy. The
Federal Government has the responsibility to delineate these lands and to protect and
assure respect for all their property.

§1°. Lands traditionally occupied by Indians are those on which they live on a perma-
nent basis, those used for their productive activities, those indispensable for the preserva-
tion of environmental resources necessary for their well-being and those necessary for their
physical and cultural reproduction, according to their uses, customs and traditions.

§2°. The lands traditionally occupied by Indians are destined for their permanent pos-
session, and they shall be entitled to the exclusive usufruct of the riches of the soil, rivers
and lakes existing thereon.

§3°. Utilization of hydraulic resources, including their energy potential, and prospecting
and mining of mineral wealth on Indian lands may only be done with the authorization of
the National Congress, after hearing from the communities involved, which shall be as-
sured of participation in the results of the mining, as provided by law.

§4°. The lands dealt with in this article are inalienable and nontransferable, and the
statute of limitations does not run against rights thereto.

§5°. Removal of Indian groups from their lands is prohibited except by referendum of
the National Congress, in the event of epidemic that places the population at risk or in
the interest of the sovereignty of the Country, after deliberation of the National Congress,
guaranteeing, under all circumstances, immediate return as soon as the risk ceases.

§6°. Acts aimed at the occupation, dominion and possession of the lands referred to
in this article, or at exploitation of the natural wealth of the soil, rivers and lakes existing
thereon, are null and void, producing no legal effects, except in the case of relevant public
interest of the Federal Government, according to the provisions of a complementary law;
such nullity and extinction of acts shall not give rise to a right to compensation or to
sue the Federal Government, except, as provided by law, for improvements resulting from
occupation in good faith.

§7°. The provisions of art. 174, §§3° and 4° do not apply to Indian lands.

Art. 232. Indians, their communities and their organizations have standing to sue to de-
fend their rights and interests, with the Public Ministry intervening in all stages of the pro-
ceedings.

" Blaustein/Flanz, Constitutions of the Countries of the World, Vol. 3
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